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IN THE 


^oun of j[ppeabs, J)iatrkf cf £oInmbta 

October Term, 1915. 


No. 2827 . 


IHILADELPHIA, BALTIMORE AND WASHINGTON 

RAILROAD COMPANY, a Body Corporate, Appel¬ 
lant, 


WASHINGTON RAILWAY AND ELECTRIC COM¬ 
PANY , a Body Corporate. 


BRIEF FOR APPELLANT. 


STATEMENT OF FACTS. 


Preliminary Statement. 

The above-entitled appeal is from a judgment of the 
Supreme Court of the District of Columbia in the sum of 
$4,067.1 < in favor of the Washington Railway and Electric 
Company and against the Philadelphia, Baltimore and 
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Washington R. R. Co., in an action to recover damages to 
the tracks and structures of the plaintiff below on First 
street east between Fast Capitol and B street north, re¬ 
sulting from the sinking of the surface of said street, which 
was claimed to have l>een occasioned by the construction of 
the steam railroad tunnel under the west side of that street, 
pursuant to the act of Congress approved February 28, 
1903, commonly known as the Union Station Act. 

The suit was brought against the Philadelphia, Baltimore 
and Washington, the Baltimore and Ohio, and the Pennsyl¬ 
vania Railroad companies and the Washington Terminal 
Company jointly. At the trial the plaintiff amended its dec¬ 
laration bv increasing the amount claimed from $50,000 to 
$125,000 upon the theory that it was entitled to recover in 
one action not only the damages suffered by it up to the 
time of suit, but all damages which it might sustain in the 
future by reason of the construction, maintenance, and 
operation of the tunnel (R., 81). This position was aban¬ 
doned under the rulings of the court (R., 48, 50), and the 
case was submitted to the jury under instructions directing 
them, if they found for the plaintiff, to award only com¬ 
pensatory damages—that, is, the actual out-of-pocket ex¬ 
penses of the plaintiff resulting from the sinking of its tracks 
to the time of the institution of the suit, which were con¬ 
ceded to be $4,037.17 (R., 48, 50). 

At the close of the plaintiff’s evidence a verdict was ren¬ 
dered by the direction of the court in favor of the defendant, 
the Baltimore and Ohio R. R. Co., without objection on the 
part of the plaintiff, and judgment was duly entered thereon, 
and at the close of all the evidence similar action was taken 
upon the motion of counsel for the defendant, the Pennsyl- 
\ania R. R. Co. (R., 6, 45). The ashington Terminal 
Company, by its counsel, also moved for a directed verdict, 
and the motion was granted over the objection of counsel for 
plaintiff (R., 7, 45). 
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The Pleadings. 

Plaintiff’s declaration consisted of one count and set forth 

the defendants’ alleged breach of duty in the following Ian- 
guage (R., 4): 

rp “* • *, * the defendants, the Washington 
Terminal Company, the Philadelphia, Baltimore and 
Washington Railroad Company, and the Baltimore 
and Ohio Railroad Company, and the defendant the 

ei Y^ V r a ^ a ii roa d Company, did so negligently, 
unskill fully, wrongfully and unlawfully dig, exca¬ 
vate, and construct a certain railroad tunnel in the 
city of Washington, in the District of Columbia, 
under said First street east, from about the inter¬ 
section of First and B streets southeast, northwardly 
along and under the surface of said First street east, 
under or in proximity to the aforesaid tracks, con- 
dmts, viaducts, foundations and supports of the 
plaintiff, so as aforesaid laid down and constructed 
in and upon said First street east, to about the point 
of intersection of the said First street east with E 
street northeast, and did maintain, operate and use, 
and are now maintaining, operating and using the 
said tunnel negligently, unskillfully, wrongfully, 
i <|,» , ^^lyj ^ that by the said negligent, un¬ 

skillful, wrongful and unlawful digging,' excavation, 
construction, maintenance, operation and use afore¬ 
said, the tracks, conduits, viaducts, foundations and 
supports therefor and used in connection therewith, 
of the plaintiff, so as aforesaid constructed and laid 
down in and upon the said First street east, between 
East Capitol street and B street north, were under¬ 
mined, impaired and destroyed, and caused to sink 
or cave in, break away, crack, and recede from their 
normal positions, rendering the same dangerous and 
unsuitable for the use of the plaintiff’s street railway, 
for which they were so as aforesaid authorized to be, 
and were, designed and constructed, and have been 
and are maintained.” 

To this declaration the defendants filed separate pleas of 
the general issue. 
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Summary of the Evidence. 

In support of these allegations of its declaration the plain¬ 
tiff gave evidence tending to prove that it was the successor 
of the Metropolitan Railroad Company, incorporated by 
act of Congress approved July 1, 1864, under which act and 
subsequent amendatory acts it constructed and equipped its 
street-railway lines operated by the underground conduit 
system, including the double track line on First street east 
between East Capitol street and B street north in the city 
of Washington, and was engaged in the operation of said 
lines prior to and during the construction of the railroad 
tunnel under the west side of First street and down to the 
time of the trial; that the Washington Terminal Company t 

was incorporated under the general incorporation act of the 
District of Columbia in accordance with the provisions of 
the act of Congress of February 12, 1901 (31 Stats. L., 

744), and that its capital stock was owned half and half 
by the Baltimore and Ohio and the Philadelphia, Baltimore 
and Washington Railroad companies, as provided by that 
act and the act of February 28, 1903 (32 Stats. L., 909); 
that both of these companies were corporations authorized 
to operate steam railroads in the District of Columbia; that , 

by the statute last mentioned the Philadelphia, Baltimore 
and Washington R. R. Co. and the Washington Terminal 
Company were, and each of them was, required to locate, 
construct, maintain, and operate a double track under¬ 
ground tunnel, commencing at a point on the railroad of 
said Philadelphia, Baltimore and Washington R. R. Co. 
at or near the crossing of Second street southwest, and pro¬ 
ceeding along the route prescribed by said act, which in¬ 
cluded the construction of said tunnel under the west side 
of First street between East Capitol and B streets north, and 
that if the Philadelphia, Baltimore and Washington R. R. 

Co. should so elect the whole or any portion thereof should 
be constructed and owned by the Washington Terminal 



Tv^v,--y-y - 


/ 




Company, one-half of whose stock the Philadelphia, Balti¬ 
more and Washington R. R. Co. was authorized to acquire 
from the Baltimore and Ohio R. R. Co.; that the plans for 
the construction of said tunnel were to be prepared by the 
company undertaking the work and approved by the Com¬ 
missioners of the District of Columbia, the Superintendent 
of the Library of Congress, and, in so far as public parks 
and reservations might be ? affected, by the Secretary of War; 
that on December 10. 1903, the Philadelphia, Baltimore and 
Washington R. R. Co. entered into a contract with the New 
York Continental Jewel Filtration Company for the con¬ 
struction of said tunnel, which contract, among other things, 
provided that between the south side of B street southeast 
and the north side of C street northeast the tunnel should 
be constructed under the west side of First street as a driven 
tunnel, the contractor to furnish the labor and materials in 
accordance with the contract and to the satisfaction of the 
Chief Engineer of the Railroad Company, all work to be 
done under the supervision of the Engineer of Construction 
or Assistant Engineer in charge of said work, who should 
decide all questions as to quality and sufficiency of materials 
and the character and correctness of the work, and that 
if the contractor and engineer should fail to agree the con¬ 
tractor might apply to the Chief Engineer, whose decision 
should be final, with the other usual reservations in case of 
the contractor’s default, etc.; that a permit was issued by 
the Commissioners of the District of Columbia to the Phil¬ 
adelphia, Baltimore and Washington R. R. Co., and accepted 
in writing by said company, for the construction of said 
tunnel, all work to be done in accordance with the plans 
approved by said Commissioners, at the risk and expense 
of said Railroad Company, the responsibility for any and all 
expense and damages to person or property directly or in¬ 
directly resulting from, due to or connected with the con¬ 
struction, maintenance, or operation of the work, whether 
done by the Railroad Company or others in connection with 
it, to be assumed by the Railroad Company; the permit 







further provided that inspectors representing the Commis¬ 
sioners and appointed for the purpose should have access to 
the work at all times to look after the public interest and 
convenience and to see that the laws, regulations, and ordi¬ 
nances of the United States and the District of Columbia 
were complied with—these inspectors were charged with 
the duty to invite attention to any neglect, oversight, or 
disregard of the terms of the permit, and were authorized 
to insist upon their enforcement (R., 14, 15, 16). 

It was conceded that the plans for the construction of 
the tunnel were approved by the Commissioners of the Dis¬ 
trict of Columbia, the Superintendent of the Library of 
Congress, and the Secretary ol \\ ar, as required by said act 
of February 28, 1903, and it was shown that the construc¬ 
tion of the tunnel began some time in the year 1904 and was 
completed in the fall of 1906, and that it was first used for 
the passage of trains in the fall of the year 1907. 

4 he plaintiff put in evidence the agreement, dated October 
24, 1907, between the Philadelphia, Baltimore and Wash¬ 
ington and other railroad companies and the Washington 
Terminal Company under and by which the Terminal 
Company was to maintain and operate said tunnel from its 
south portal to the union terminal, and the contracting 
railroad companies were to have the use of the same at a 
rental therein named. The substance of this agreement is 
set out in the record (17). 

The plaintiffs evidence further tended to show that the 
type of tunnel was not indicated on the construction plans 
which had been approved as aforesaid; that at both ends, 
from D street north and from between B and C streets south, 
the construction was by open cut; that it was originally 
intended to construct the tunnel by what is knowm as the 
shield method, which would have involved an excavation 
above the masonry arch of an inch or two, which space 
would have been grouted and would have occasioned no 
appreciable settlement of the street surface; that in con¬ 
sequence of the water found in Capitol Hill the Railroad 
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Company decided to waterproof the roof of the tunnel, 
which necessitated a much greater excavation above the 
root to enable the men to do the waterproofing, and that the 
poling-board method, which was a well-known method and 
very often used, was substituted for the shield method; that 
the height to the top of the masonry was 25 feet, and the 
excavation above the roof of the masonry arch was 6 feet, 
making a total excavation of 31 feet, and that the distance 
, from the top of the masonry to the surface of the street was 
35 feet; that the method of construction by the poling-board 
system was to excavate what is known as a “header” at the 
height of the proposed excavation and to make two excava¬ 
tions, known as “‘drifts,” at the bottom of the proposed 
excavation; that when the header is excavated boards about 
three inches thick, called poling boards, are driven into 
the earth horizontally, under which are inserted round 
timbers about a foot in diameter, called crown bars, and 
below these is constructed what is known as the timber or 
segmental arch, the bases of which rest upon the masonry 
walls, built up on either side over the drifts; that when 
these masonry walls and the segmental arch resting upon 
them are completed, the as yet unexcavated earth, called 
the “‘core,” is taken out, and the masonry construction 
completed; that when this has been done and the water¬ 
proofing added the excavation above the roof of the masonry, 
about six feet in height, the upper three feet of which was 
in part occupied by the poling boards, the crown bars, and 
the segmental arch, which timbers could not be removed, 
was “backfilled” with the best of the earth, selected for that 
purpose, out of the earth which had been excavated; that 
the excavation was sixty feet in width and the masonry of 
. the tunnel was fifty feet in width, leaving five feet of space 
on either side of the masonry walls which was thus back¬ 
filled, besides the six feet above the roof of the tunnel; that 
the backfilling, especially the space above the roof, had to 
be “tamped” horizontally; that this method of tamping is 
less effective than where it can be done vertically; that in 











backfilling the upper part of the excavation, because of the 
cramped working space, little men had to be selected for 
the purpose, and these at times would have to sit and shovel 
the earth, tamping with wooden tampers where an iron 
tamper could not be used; that there were many places 
where regular sized tampers could not be used and the men 
sometimes had to use a wedge, sometimes simply the hand, 
and the smaller men had sometimes to lie down to do the 
work, in which position they could not use their full 
strength; that all possible care was used by the contractor 
in doing the backfilling, but that under that method of 
construction and with earth backfilling it was impossible 
to get back more than about 80 per cent of the earth which 
had been taken out, leaving voids as to the residue, and 
that in addition to the voids thus resulting a settlement 
of about one foot was to be expected from loose earth during 
the period of construction, settlement from which last-named 
loss, however, would take place within a year of the doing 
of the work; that the timbers composing the poling boards, 
crown bars, and segmental arch would gradually rot, per¬ 
mitting of settlement from above, and that this would con¬ 
tinue until the timbers were completely removed by decay 
and the voids thereby resulting had been filled by settlement 
from above; that the entire disappearance of the timbers 
through decay would probably not be completed until the 
expiration of from 20 to 25 years from the time of the trial, 
and that throughout this period settlement of the street 
surface was to be expected, and that there was no other 
method so liable to result in street settlement as that which 
was pursued in the construction of this tunnel. 

The plaintiff’s testimony further tended to show that when 
the waterproofing of the roof was decided upon, its consultr 
ing engineer strongly endeavored to persuade the Chief 
Engineer of the Railroad Company to build in open cut 
instead of by driven tunnel (R., 19 and 30), whereupon the 
representatives of the Railroad Company by personal inter¬ 
views and by correspondence with the District Commissioners 








endeavored to obtain permission to build in open cut, and 
finally abandoned their efforts in this regard upon meeting 
with decided opposition from the Commissioners and the 
citizens of the District of Columbia. (The history of this 
application for permission to build in open cut is set forth 
in the correspondence inserted in the bill of exceptions at 
the defendant’s request. R., 27, 28, 29; also 30 and 38.) 
Plaintiff s witnesses testified that if built by open cut in¬ 
stead of by driven tunnel, the backfilling could have been 
puddled, which was impossible in driven tunnel construc¬ 
tion, and could have been tamped vertically; that by this 
method of construction there would have been little or no 
settlement of the street surface, and none that would have 
taken place within about a year; that the Consulting En¬ 
gineer of the contractor recommended that the earth backfill 
be grouted, which would have prevented settlement, but the 
Chief Engineer of the Railroad Company declined to accede 
to this suggestion. The plaintiff also gave in evidence corre¬ 
spondence passing between its own officers and the officials 
of the Railroad Company, the Commissioners of the District 
of Columbia and the Superintendent of the Library regard¬ 
ing the probability of timber decay, and the probable in¬ 
sufficiency of the earth backfill to prevent future settlement, 
which is set forth in the record (20-25). The Railroad 
Company complied with the demand of the Superintendent 
of the Library and backfilled the east side and crown of the 
easterly tunnel in front of the Library with concrete and 
also similarly backfilled over the west tunnel under the book- 
carrier tunnel from the Library to the Capitol (R., 21), but 
declined to change its method of backfilling the remainder 
of the tunnel except in certain sections under the House of 
Representatives Office Building and in front of houses 
abutting on First street (33). 

The evidence of both parties showed that from the year 
1905 to the year 1914, the total settlement of First street, 
between A street south and East Capitol street, being the 
block on which the Library of Congress was located, had 
2r 
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been, on the east curb, 3 V 2 inches, and on the west curb, 1 
foot 6% inches; that on First street between East Capitol 
and north A streets, during the same period, the total settle¬ 
ment at the east curb had been 4V 2 inches, and the total 
settlement on the west curb had been 2 feet 2% inches, and 
from Maryland avenue to B street north, on First street, the 
street settlement had been for the same period, at the’east 
curb, 3% inches, and at the west curb, 2 feet 3% inches; 
also that on January 18, 1915, the average settlement of 
the two tracks on First Street between East Capitol and north 
A streets was 14% inches and the average settlement of the 
two tracks between north A and north B streets was 14% 
inches; and that the average settlement between East Capitol 
and I> streets north was 15 inches; the least track settlement 
being 5 inches and the highest 21 inches. 

Plaintiff’s evidence further tended to show that in the 
months of December, 1907, and January, 1908, the Wash¬ 
ington Terminal Company employed one Saxton, a contrac¬ 
tor, to restore First street between East Capitol and B streets 
north to grade; that at that time the surface of the street had 
settled about a foot and a half; that Saxton restored it to 
grade in January, 1908, and left it in good condition; that 
in the fall of the year 1908, the Government constructed a 
Pipe tunnel,” extending along the west side of First street 
south to B and C streets northeast, to carry heat to the Gov¬ 
ernment buildings- in this vicinity, and that in October, 
1908, before the construction of this tunnel had been begun,’ 
First street between East Capitol and B streets had settled 
from one to two inches, and continued to settle until at the 
time of the trial the settlement was as much as 21 inches; 
that in the early part of the year 1914, plaintiff sank a shaft 
over the center of the railroad tunnel down to the masonry, 
and found the poling boards to have rotted and broken, but 
the crown bars and segmental arch timbers were in good 
condition; that the only rotted timber was found in the 
poling boards; that the seams between the poling boards 
were rotted and showed openings for the full length of the 
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shaft, from two to seven inches wide, and that one of the 
hoards was tilted up about twelve inches. 

The plaintiff showed that it had been reimbursed by the 
Philadelphia, Baltimore and Washington R. R. Co. for its 
expenditures in necessary repairs to its tracks occasioned by 
the construction of the tunnel until the restoration of the 
street by Saxton in January, 1908, but that the Railroad 
Company had declined to pay the cost of any street or track 
restoration after such original restoration, and that between 
the date of the Saxton restoration and the date of suit it had 
actually paid out in repairs to its tracks the sum of $4,067.17, 
and its expenditures, in the aggregate, to the date of trial had 
been $7,302.52; that in addition the track conditions had 
materially affected the upkeep of its rolling stock, but no 
definite figures could be given as to the latter damage; that 
it would cost $1,500 per annum to make the repairs neces¬ 
sitated exclusively by the tunnel settlement until such time 
as the timber had rotted out and the settlement become 
permanent; that to restore the tracks to grade at the time of 
the trial would cost $13,472. (The correspondence between 
the plaintiff and defendant regarding track restoration is set 
forth in the record, pages 24 to 27.) 

The defendants’ evidence tended to prove that the method 
employed in the construction of the railroad tunnel was the 
proper method of constructing a driven tunnel; that its base 
and side walls were of concrete, and that an invert or floor 
of concrete, not originally called for by the plans, was also 
constructed; that the masonry arches were built of vitrified 
brick, packed with concrete, and that there was concrete be¬ 
tween the two brick arches; that over the masonry arch 
there was a felt and bituminous compound, with a brick pro¬ 
tection over the felt, which constituted the waterproofing; 
that the poling boards were of Georgia yellow pine, 3 inches 
by 12 inches, the crown bars approximately 14 inches in 
diameter, the majority of them being gum, the segmental 
arch timbers were 12 by 12 inches in cross-section, all of 
Georgia yellow pine, and the wedges, which were placed be- 







tween the crown bars and the segmental timbers and used 
\erv generally in the drifts and headings, were oak; that 
the Engineer Commissioner, the Assistant Engineer Com¬ 
missioner, assistant engineers, and Engineer of Highways 
and inspectors were the District officials who were connected 
with the work; that one class of inspectors was there con¬ 
stantly for the backfilling, and another class made visits 
ranging from once a day to once a week to supervise the work 
generally; that Mr. Bernard R. Green, who was a civil en¬ 
gineer and architect, was there on behalf of the Library of 
Congress and was there very frequently to inspect the work, 
sometimes as often as once a week. 

The defendants also offered evidence tending to show that 
the backfilling was done entirely by hand, rammed vertically 
wherever possible with iron or wooden rammers; that it was 
composed of material selected to make the best and most 
compact backfill, generally a mixture of sand, gravel, and 
clay which came out of the hill, it was 15 to 30 per cent clay, 
more or less adhesive, a gummy material that ordinarily 
stays in place: that the voids left in the backfill did not exceed 
probably 5 per cent: that the defendant sank a shaft in 
December, 1914. from 30 to 60 feet from the plaintiff’s shaft, 
and the backfill was found apparently as tight and sound as 
when put in and the timber was in excellent condition; that 
the backfill showed no evidence of having borne weight, and 
was three inches helow the under surface of the poling boards; 
that the sample of backfill token from this shaft showed the 
backfill to be practically as good as concrete—the larger part 
being gravel, with a matrix of clay or sand; that the back¬ 
filling was done as well as it could be, and could not have 
been improved upon from a practical point of view; that 
it had nothing to do with the settlement of the street in the 
opinion of defendants’ witnesses, and that timber decay 
had no eftect. in producing the settlement (R., 33, 34); that 
they believed a concrete backfill would have had no effect 
upon the settlement up to the time of the trial because no 

material had dropped into the cavity under the poling boards 
(R., 34). 
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The defendants’ evidence further tended to prove that 
grouting was not impossible, but unnecessary; that a satis¬ 
factory job could probably not have been made without 
. usin S P ure cement, almost in liquid form; that it is un¬ 
reasonable to grout earth backfill, because you cannot grout 
soft ground, it merely consolidates and defeats itself, but 
you can grout a void if you find it. 

The defendants’ evidence further iended io show that 
during the construction of the driven tunnel a great deal 
of water was encountered at all times and had to be pumped 
out; that four-inch drain pipes, for the protection of the 
electric ducts, extended from the outside of the springing 
line of the masonry arch and connected with drains at the 
bottom of the tunnel; that the water pumped was generally 
muddy and probably came from the whole of Capitol Hili, 
but was clear when it stood and contained no accumulation 
of earth; that the water passing through the tunnel for the 
past six or seven years appeared to be clear; that all water 
leached the drains through the poling boards and the back¬ 
fill was neither unusually wet nor unusually dry (R., 32- 
35). 

The defendants further showed by expert hydrographers 
and geologists that, in their opinion, based upon their knowl¬ 
edge, examinations, and tests, the settlement over the tunnel 
was a typical drainage settlement, being comparatively uni¬ 
form from end to end, gradual, and entirely without the 
characteristics of a settlement, due to failure of support; 
that it w T as not possible to prevent interference with the 
natural voids in the soil and the ground water which it 
contains by any method of excavation or boring; that the 
disturbance of the original condition of the soil and the 
change in the direction of the ground water flow led to the 
lowering of the water table and the settlement; that before 
the railroad tunnel was constructed the water level on Cap¬ 
itol Hill was 52 feet and had been lowered by the tunnel to 
32 feet; that it would not have been possible to have built 
this tunnel by any method without interfering with the 
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natural drainage—the tunnel would constitute a drain in 
itself; that the area around the Capitol would naturally 
drain toward the tunnel, and this was changed by the tun¬ 
nel and the water flowed down more rapidly into the gravel 
stratum directly over the tunnel; that drainage lowered 
the ground-water table and caused settlement in three 
ways—first by drying out the ground and causing the ma¬ 
terial to shrink in volume, especially in clay; secondly, by 
the vertical displacement of small particles in the upper 
strata dropping downward into space between the larger 
particles in the layers below, either by force of gravity or 
being washed down by descending water or bv vibrations, 
rendering the lower layers or strata more compact and 
harder, and. thirdly, by the compression of the lower strata, 
thereby drawing water from out of the earth, especially in 
portions previously saturated, and leaving a great many 
spaces or voids formerly filled with water, producing a com¬ 
pressibility that did not exist before (R.. 35-36); that the 
vibration of the cars on the surface had aided in shaking 
down the finer particles to the lower strata; that the street 
settlement is due to the fact that the driving of the tunnel 
changed the drainage lines, carrying them more directly 
down through the material, drying out the ground over¬ 
head, the character of which ground rendered it peculiarly 
liable to subsidence in consequence of drying out (R., 37). 

The defendants’ testimonv further showed that from care- 
ful observation and experiments made in the pipe tunnel 
the passage of street cars on First street over the tunnel 
was accompanied by evidences of vibration, while the passage 
of trains through the railroad tunnel produced no vibration 
observable in the pipe tunnel, and that careful observation 
and experiments made in the railroad tunnel itself showed 
that the passage of the railway trains through that tunnel 
caused no vibration in it, and that there had been no settle¬ 
ment of the railroad tunnel following and after its construc¬ 
tion. 

The defendant’s testimony further tended to prove that 





the open-cut method was not pursued because the Commis¬ 
sioners of the District of Columbia would not allow it; that 
alter a conference lasting over a month the engineers of 
the railroad company decided it would be futile and with- 
diew their request for permission to build in open cut be¬ 
fore their request had been refused; that in the construction 
of the Market Street subway in Philadelphia, which was 
ti reh in open cut, with a backfill of clay and gravel 
dumped in and puddled with water, with very little ram¬ 
ming, there was six inches of settlement in an earth cover 
of from 5 to 9 feet within six months, but very little settle¬ 
ment after the permanent pavement was put in, about a 
year later; that if the Washington tunnel had been built 
in open cut the settlement, after backfilling had been put 
in, comparatively would have been very slight, and would 
probably have taken place within a year or two years (R 
38,39). 

In rebuttal the plaintiff recalled its principal witness, one 
Parmalee (the consulting engineer of the contractor in de¬ 
signing and constructing the railroad tunnel), who testified 
that in his opinion the settlement was not a typical drain¬ 
age settlement, as defendant’s experts had testified, for the 
reasons set forth in his testimony (R., 43-45). Plaintiff 
further gave evidence tending to show that if it be assumed 
that the method adopted for the construction of the tunnel 
was correctly chosen the work was done to the best ability 
of the contractor to carry it out, and that the shrinkage of 
the street is due to the digging of the tunnel in accordance 
with the method used and the method of backfilling em¬ 
ployed (R., 45). 

The Issue at the Trial. 

1 he issue at the trial of the case may be summarized as 
follows: 

The plaintiff contended that it had a prior and paramount 
easement or franchise—a property right—to occupy the sur- 
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face of First street with its railway tracks; that the defendant 
had a junior franchise and was bound to so design, con¬ 
struct, and maintain its tunnel beneath the surface of said 
street as to cause no interference with the plaintiff’s right 
of subjacent support for its tracks; that the grant to the 
defendant was not made in the exercise of the police power, 
and that in the absence of some requirement of the police 
power neither Congress nor any grantee of Congress could 
withdraw or disturb, without compensation, this right of 
subjacent support, and that any damages which it had sus¬ 
tained in the past or might suffer in the future by the sink¬ 
ing of the street as a result of the construction and mainte¬ 
nance of the tunnel, whether the work was done negligently 
or carefully, it was entitled to recover in this action. 

The defendant, on the contrary, insisted that the plain¬ 
tiff had been given only a revocable license of occupation 
of the street surface; that aside from the reservation in its 
charter of the right to amend, alter, or repeal it took its 
license with the burdens attached, one of which was to 
maintain the surface so as to support its tracks or structures 
whenever Congress, under its legislative control of the Dis¬ 
trict of Columbia and as the representative of the United 
States, the owner of the fee in the streets, should subse¬ 
quently grant to any company the right to occupy the sur¬ 
face, or use the subsurface, for a public or quasi public 
purpose, which might interfere with and impair the plain¬ 
tiffs license to occupy the surface; that the defendant not 
only was authorized but was compelled to build its tunnel 
under the west side of First street, and that the inevitable 
result of the construction of such tunnel by any method, 
and no matter how designed, through the water-charged 
soil of Capitol Hill would have been to withdraw the sub¬ 
surface percolating waters and cause the sinking of the 
street surface and a depression of the tracks resting thereon; 
that the defendant was not liable in this action for anv 
accidental, indirect, or consequential damages occasioned bv 
this work which Congress had authorized and directed, 
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and that, after restoring the tracks wherever they had been 
directly interfered with, it was under no obligation to make 
subsequent repairs for the benefit of the plaintiff company, 
and thereby relieve it of the duty expressly imposed by its 
charter and subsequent acts of Congress. 

Rulings of the Court. 

Plaintiff’s contention was embodied in its first prayer, 
which requested the court to instruct the jury that the plain¬ 
tiff was entitled to recover if the jury found from the evi¬ 
dence that the settlement of the plaintiff’s tracks was caused 
by the construction and maintenance of the tunnel. This 
instruction was refused (R., 46) and exception reserved, 
but this exception has not been made the basis of an assign¬ 
ment of error, the sole error here assigned by the plaintiff 
below being to the refusal of its third prayer for instructions 
and the denial of its right to future damages in this action 
(R., 47-49). 

The defendant’s contention was embraced in its first prayer 
for instructions, which was a motion for a directed verdict, 
which the court denied (R., 48). 

The court rejected the principal contentions of both plain¬ 
tiff and defendant, and over the defendant’s objections in¬ 
structed the jury, in accordance with the plaintiff’s second 
request for instructions (R., 46), as follows: 

“It was the duty of the Philadelphia, Baltimore 
and Washington Railroad Company, in complying 
with the act of Congress of the 28th day of Febru¬ 
ary, 1903, to construct its tunnel under First street 
east, between East Capitol street and B street north, 
to adopt such method or methods of construction as 
would afford the plaintiff such protection from loss 
and damage by injury to the surface of the street 
from the construction and maintenance thereof as 
by the exercise of reasonable care and prudence, 
under the circumstances, could have been afforded it. 
If the jury shall find from the evidence that the 

3r 








construction of the tunnel under First street as afore¬ 
said by the driven-tunnel method did not afford the 
plaintiff that protection from loss and damage by 
injury to the surface of the street which might rea¬ 
sonably have been afforded it, that the said railroad 
was warned or was given reasonable notice of that 
fact before the said driven-tunnel method was deter¬ 
mined upon or pursued, that it nevertheless volun¬ 
tarily caused or permitted the tunnel to be con¬ 
structed by the driven-tunnel method instead of by 
open cut, or that it failed to adopt methods of back¬ 
fill which it might reasonably have followed, and 
which, if followed, would have prevented the damage 
to the plaintiff as claimed in its declaration, and that 
by reason thereof the plaintiff’s tracks on the said 
First street between East Capitol street and B street 
north settled, and the plaintiff by reason thereof has 
sustained loss and damage as complained of in its 
declaration, their verdict should be for the plaintiff.” 

The court also instructed the jury, in accordance with 
the defendant’s fifth prayer (R., 49), that if they found 
that the settlement of the street under the plaintiff’s tracks 
resulted from the withdrawal of or interference with the 
subterranean percolating waters, the plaintiff would not be 
entitled to recover, but over the defendant’s objection made 
its immunity in this regard contingent upon its freedom 
from negligence. 

ASSIGNMENT OF ERRORS. 

The court erred in the following particulars, to wit: 

1. In refusing to instruct the jury to return a verdict for 
the defendant, the Philadelphia, Baltimore and Washington 
Railroad Company, upon the pleadings and all of the evi¬ 
dence in the case, as requested in said defendant’s first 
prayer for instructions. 

2. In refusing said defendant’s second prayer for instruc¬ 
tions, that there was no evidence from which the jury could 





find that said defendant had wrongfully and unlawfully dug, 
excavated, and constructed the tunnel in question, the un¬ 
disputed evidence being that said tunnel was located and 
constructed pursuant to the authority and direction of an 
act of the Congress of the United States. 

3. In refusing said defendant’s third prayer for instruc¬ 
tions, that there was no evidence from which the jury could 
find that said defendant had negligently and unskillfully 
dug, excavated, and constructed said tunnel, the plaintiff’s 
evidence tending to show only that some other and different 
design or method of construction might have been adopted, 
not that the design or method adopted was negligent or un¬ 
skillful. 

4. In refusing said defendant’s fourth prayer for instruc¬ 
tions, that there was no evidence from which the jury could 
find that said defendant maintained, operated, and used 
said tunnel as alleged in the plaintiff’s declaration, the un¬ 
contradicted evidence being that said tunnel at or prior to 
its completion was turned over by said defendant to the 
Washington Terminal Company, an independent corpora¬ 
tion, and thereafter was maintained, operated, and used 
by the latter company. 

5. In refusing said defendant’s sixth prayer for instruc¬ 
tions relating to the burden of proof. 

6. In modifying the defendant’s fifth prayer for instruc¬ 
tions relating to the withdrawal of subsurface waters con¬ 
stituting a defense, by making such defense dependent upon 
said defendant’s freedom from negligence in the construc¬ 
tion of the tunnel. 

7. In modifying the defendant’s seventh prayer for in¬ 
structions so as to instruct the jury in effect that it was 
the duty of the defendant in constructing said tunnel under 
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Rrst street to protect the plaintiff and the public in the use 
of their easement of occupancy of the surface of said street. 

8. In granting the plaintiffs second prayer for instruc¬ 
tions, especially that part of it which allowed the jury to 
determine whether the defendant had voluntarily caused 
or permitted said tunnel to be constructed by the driven- 
tunnel method instead of by open cut, the evidence tending 
to show that the defendant had applied to the Commissioners 
o the District of Columbia for permission to build the tun- 
ne \ t e open-cut method, and had withdrawn its request 
when such method was opposed by the Commissioners and 
citizens of said District. 

9. In granting the plaintiffs fourth prayer for instruc- 
tions on the subject of damages. 

POINTS OP LAW AND AUTHORITIES. 


First Assignment of Error. 

Motion for a Directed Verdict. 

The appellee’s contentions in the court below and in this 
court are based upon the novel theory that it had not only 
a senior, but a superior franchise or easement to occupy the 
bed of First street, and that the subsequent acts of Congress 
authorizing the construction of the tunnel did not emanate 
rom the police power of Congress over the District of Co¬ 
lumbia, and consequently this easement or franchise of oc¬ 
cupation was a property right which could not be taken 
away, impaired or interfered with either by Congress or a 
subsequent grantee of Congress without compensation The 
statement of the proposition carries with it its own refuta- 
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tion. The appellee’s contention amounts to this: that Con¬ 
gress has power to create an artificial entity and vest it with 
property rights in streets owned by the United States which 
cannot thereafter be modified or taken away—in other 
words, that the creature is greater than the creator. 

lhat the acts of 1901 and of 1903 abolishing grade cross¬ 
ings and establishing the uniou terminal, and to that end 
authorizing and directing the construction of this tunnel, 
are a valid exercise of the general power of exclusive legis¬ 
lation as well as of the police power of Congress over the Dis¬ 
trict of Columbia is not open to question. The point was 
raised and decided adversely to the contention now made by 
the appellee bv this court and the Supreme Court of the 
L nited States in the case of Millard vs. Roberts (202 U. S., 

434, 437), where Mr. Justice McKenna said, among other 
things: 


The principal allegations of the bill are that the 
railroad defendants are private corporations and all 
interested in the railway and terminal facilities of 
the District of Columbia; that the District of Colum¬ 
bia owns no stock in any of the companies nor is 
otherwise interested in any of them save as useful 
private enterprises, (435) * * * 

11 .°/ th ? contentions rest upon the correctness 
of the allegation that the moneys provided to be paid 
to the railroad companies are for the exclusive use 
of the companies, ‘which is a private use and not a 
governmental use’ (437). * * * 

T-'hc titles of the acts are the best brief summary 
of their purposes, and those purposes are obviously 
of public benefit. We do not think that it is neces- 
sa fy ei ? t . er into a discussion of the cases which 
estalmsh this. The scheme of improvement provided 
by the acts required a removal of the railroads from 
their situations, large expenditures of money by the 
companies and the surrender of substantial rights, 
-these rights are recognized and their surrender ex¬ 
pressed to be part of the consideration of the sums of 
money paid to the companies. Indeed there is an 
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tZT, ° f C ° ntraC i not onl 7 in the Ganges made but 
m the manner and upon the scale which they are re- 
quired to be made” ( 437 ). * 

In the acts themselves Congress declared that the appro- 

pr.at.ons were made upon a valuable consideration and for 
a public purpose. 

It is no longer open to question that although railroad 
corporations are private corporations, as distinguished from 

those created for municipal and governmental purposes, 
their uses are public. 

N '_Y; N - E - K R - Co - vs - Bristol, 151 U. S., 556, 

571. 


It is upon the ground that they are quasi-public corpora¬ 
tions that governmental. State, county, and municipal aids 
to them have been repeatedly sustained. 

Olcott vs. Supervisors, 16 Wall., 698. 

Curtis vs. County of Butler, 24 How., 447 449 
Rogers vs. Burlington, 3 Wall., 665. 

St. Joseph vs. Rogers, 16 Wall., 663. 

Gillman vs. Sheboygan, 2 Black, 515. 

Lamed vs. Burlington, 4 Wall., 276. 

Railroad Co. vs. County of Otoe, 16 Wall., 673. 
Township of Tine Grove vs. Talcott, 19 Wal. 676. 
Imtcd States vs. Railroad Co. 17 Wall 
Loan Ass’n w . Topeka, 20 Wall, 661. ” 

Otoe Co. vs. Baldwin, 111 U. S., 15. 


Congress in legislating for the District of Columbia is not 
restricted by the provisions of the Fourteenth Amendment 
r > any imitations of the police power, which the Su- 
preme Court of the United States in District of Columbia vs 

f 2H U ' S ’’ 149) ’ described as “one of the most es- 
sential of powers, at times the most insistent, and always one 

of the least limitable of the powers of government. ,, 
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The United States has complete jurisdiction, both of a 
political and municipal nature, over the District of Colum¬ 
bia, and when Congress, acting as the municipal legislature, 
in the exercise of the police power, or of the broad functions 
which it otherwise possesses in the District, enacts legislation 
which it conceives and asserts to be for the benefit of the 
health and safety of the community, and makes an appro¬ 
priation and levies an assessment to carry such legislation 
into effect, the propriety of its action cannot be challenged. 

Wight vs. Davidson, 181 U. S., 371, 381. 

Wilson vs. Lambert, 168 U. S., 611. 

N. Y. & N. E. R. R. Co. vs. Bristol, 151 U. S., 556. 

See also— 

Wabash R. R. Co. vs. Defiance, 167 U. S., 88, 98. 

Chicago, &c., R. R. vs. Nebraska, 170 U. S., 57, 74. 

The appellee’s contention is based upon two erroneous 
fundamental propositions: First, that the mandate of the 
Congress to the defendant Railroad Company to build its 
tunnel under the west side of First street was not an exer¬ 
cise of the police power and, secondly, that by the incidental 
interference resulting from the construction of said tunnel 
its franchise to occupy the surface of the street was taken 
without compensation. 

The plaintiff below possessed a senior, but not a superior 
franchise. Each company was authorized to utilize to the ut¬ 
most extent the powers granted to it, without directly and 
willfully destroying the property of the other. Neither was 
bound to save the other harmless from the inevitable conse¬ 
quences of the exercise of its privileges or the unavoidable 
results of interfering with or putting into play the latent 
forces of nature, or from any other indirect, accidental, and 
consequential injuries which might or naturally and prob¬ 
ably would flow from an exercise of the powers granted. 

To sustain the broad contention of the plaintiff that it had 
a superior franchise to have the surface of the street securely 






maintained for its benefit for all time would introduce a 
novel element of law and give to the holder of a mere ease¬ 
ment greater rights than are accorded to the owner of a fee. 

In cases where private owners of abutting property have 
been specially injured by works of railroad improvement, it 
is well settled that they may recover the special damages 
which they have sustained by the erection of elevated struc¬ 
tures which deprive them of the easements of light, air and 
access, or excavations for tunnels or subways which with¬ 
draw the lateral support of the bed of the street upon which 
their property abuts, whether the work be done negligently 
or not. 

P., B. & W. R. R. Co. vs. Karr, 38 App. I). C., 193. 

Baltimore <fc Potomac R. Co. vs. Reaney, 42 Md., 117. 

Muhlker vs. The Railroad Co., 197 U. S., 544. 

But the plaintiff below, a street railway company, by 
various acts of Congress, which contained the usual reserva¬ 
tions of the right to amend, alter or rej>eal, had a mere license 
or right of passage over the surface of certain streets in the 
city of Washington, the fee of which is in the United States. 
It took its license or easement subject to the paramount right 
of Congress to authorize another use of the street which 
might interfere with or diminish the value of its privilege, 
such as the building of an elevated structure above the street 
or a tunnel beneath the surface. Neither the plaintiff nor 
defendant below owned a foot of the bed of First street which 
they occupied with their tracks. 

The legislative grants under which they occupied First 
street expressly required each company to maintain its own 
tracks and structures. The plaintiff’s charter, the act of 
July 1, 1864, as well as the subsequent act of June 11, 1879 
(R., 39), required it to keep its tracks for a space of two 
feet beyond the outer rails thereof and the space between said 
tracks at all times well paved and in good order. The act of 
February 12, 1901, section 9, and the act of February 28, 





1903, section 5, imposed upon the defendant company the 
duty of bearing the entire cost and expense of the railroad 
improvements within its right of way, but expressly relieved 
it of all other cost, expense, and damages resulting from, 
incidental to or connected with the revisions, changes and 
improvements in alignment and grade of said railroad or the 
relocations thereof required and authorized by said acts, and 
from changes in the grades of the streets or the railroad, and 
the lawful operation of the railroad upon the location and 
structures contemplated and required by said acts, whether 
to property owners affected thereby or otherwise (R., 42). 
No direct taking or interference with the franchise of the 
street railway company was authorized, nor was any burden 
imposed upon the steam railroad to save it harmless from 
indirect and consequential injuries, or to relieve it from its 
duty to maintain its tracks and the surface of the street in 
a safe condition at all times. 

In the leading case of Kirby vs. The Railroad Company 
(48 Md., 168), the Maryland Court of Appeals defines the 
nature of a street railway company's easement of occupa¬ 
tion as follows: 

“The easement acquired by the appellee under its 
charter and the ordinances of the Mayor and City 
Council, is subject to this paramount right, and in 
constructing its railway, the appellee knew or was 
bound to know, that its use of the bed of the street 
for railway purposes, was liable at any time to be in¬ 
terfered w r ith, whenever the city authorities might 
deem it necessary for the public welfare. 

“They had no right of course to interfere ca¬ 
priciously or unnecessarily with the appellee's use 
of the street; but th&y were under no obligation to 
incur the expense either of shoring up the railway 
track , or removing it to the one side of the street. 

“The power then being lawful in itself, it could 
only become unlawful in consequence of the mode in 
which it was carried into execution. It is apparent 
from the bill that the sewer could not be constructed 
4r 
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without interfering with the railway track of the ap¬ 
pellee, and whatever injury may result therefrom, 
must he regarded in law as 'damnum absque in- 
] una. 

Nellis in his authoritative work on Street Surface Rail¬ 
roads (section 7, pp. 286, 287), says: 

“The primary and dominant purpose of a street, 
as has been seen, is for the public passage; and any 
appropriation of it by legislative sanction to other 
objects must be deemed to be in subordination to this 
use unless the contrary intent is clearly expressed. 
Therefore, such a company has no right of action 
against an electric street railroad company subse¬ 
quently constructing and operating its road upon the 
same highways because of special injuries sustained 
by the derangement of the electric current upon its 
lines of wire by means of induction. The inconve¬ 
nience or loss which it may suffer from the adoption 
of a mode of locomotion authorized by law, carefully 
and successfully employed, and which does not de¬ 
stroy or impair the usefulness of a street as a public 
highway, is not sufficient cause for a recovery unless 
there is some statute which makes it actionable.” 

Citing: H. R. T. Co. vs. W. T. & R. Co., 4 Am. Elect’l 
Cas., 275; 135 N. Y., 393, 407; 17 L. R. A., 675. 

And Baldwin in bis American Railroad Law, page 164, 
says: 

“But those who are permitted to erect any struc¬ 
tures in a highway are allowed this privilege only to 
promote public convenience. They know, when they 
accept it, that similar grants may be made to others 
for similar purposes. If, therefore, an electric rail¬ 
road, properly and reasonably constructed, proves 
necessarily injurious to the owner of apparatus pre¬ 
viously erected as a mode of using the street for public 
purposes, the latter has no remedy. The public has 
a right to put highways to the best uses, and whoever 
employs it for one must expect it to he also employed 
for others, which may make its occupation less con¬ 
venient for him.” 







The fact that a telephone company acquired and entered 
upon the exercise of a franchise to erect and maintain its 
telephone poles and wires upon the streets of a city prior to 
the operation of an electric railway thereon will not give the 
telephone company, in the use of the streets, a right para¬ 
mount to the easement of the public to adopt and use the 
best and most approved mode of travel thereon; and, if the 
operation of the street railway by electricity as the motive 
power tends to disturb the working of the telephone 
system, the remedy of the telephone company will be to 
readjust its methods to meet the condition created by the in¬ 
troduction of electro-motive power upon the street railway. 

\\ here a telephone company, under authority derived 
from the statute, places its poles and wires in the streets of 
a municipality, and, in order to make a complete electric 
circuit for the transmission of telephonic messages, uses the 
earth, or what is known as the “ground circuit/’ for a return 
current of electricity, and where an electric street railway 
afterwards constructed upon the same streets, is operated 
with the “single-trolley overhead system,” so called, of 
which the ground circuit is a constituent part, if the use 
of the ground circuit in the operation of the street railway 
interferes with the telephone company, it, against the street 
railway, will not have a vested interest and exclusive right in 
and to the use of the ground circuit as a part of the telephone 
system. 

Cincinnati Inclined Plane Ry. Co. vs. City & Subur¬ 
ban Tel. Ass’n, 48 Ohio St., 390. 

Street railway structures interfering with the structures 
of a telephone company occupying the same street do not 
give rise to an action for damages. 

Bell Telephone Co. vs. Montreal Street Ry. Co., 6 
Quebec, Q. B., 223. 

% 

The cost of protecting an elevated railroad from settling 
by reason of the construction in the street of a sewer must 
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be borne by the railroad, its grant being subject to the right 
of the public to use the street for all proper and ordinary 
purposes. 

Brooklyn El. R. Co. vs. City of Brooklyn, 2 App., 

Div., 98; 37 N. Y. Supp., 560. 

Congress had power to supplement or amend the charter 
of the plaintiff railway company under the power to alter, 
amend or repeal. 

Metropolitan Railroad Co. vs. MacFarland, 20 App. 
D. C., 421. 

And when it gave that company the privilege of occu¬ 
pying the surface of First street, it expressly and impliedly 
reserved the right to modify and restrict or wholly withdraw 
this permission at any time that it might be deemed neces¬ 
sary to put the surface or subsurface of the street to other 
municipal uses. 

In Baltimore vs. Baltimore Trust & Guarantee Company 
(166 U. S., 673, 684), where the control of the City Council 
of Baltimore over street railway tracks laid upon the surface 
of Lexington street in that city, was involved, Mr. Justice 
Peckham said: 

“If it be said in this case that the city had already 
regulated the use by prescribing that there would be 
two tracks, the answer is that this power of regulation 
is a continuing power; it is not exhausted by being 
once exercised, and so long as the object is plainly 
one of regulation, the power may be exercised as 
often as and whenever the common council may 
think proper; the use of the street may be subjected 
to one condition today and to another and additional 
one tomorrow, provided the power is exercised in 
good faith and the condition imposed is appropriate 
as a reasonable regulation, and is not imposed arbi¬ 
trarily or capriciously. New Orleans Gas Co. vs. 
Louisiana Light Co., 115 U. S., 650, 672; N. Y. & 
N. E. Railroad vs. Bristol, 151 U. S., 556, 567.” 








The license given to the plaintiff company to occupy 
First street was not accompanied by any guarantee, express 
or implied, that the bed of that street should always remain 
in its then condition for its use. It took the privilege with 
the burdens and obligations, as well as the benefits and im¬ 
munities necessarily attaching to it. One of these burdens 
and obligations was the duty of making any changes in its 
tracks and the foundation therefor and the employment of 
any precautions that might be required to protect, sustain 
and support such tracks should Congress authorize the mu¬ 
nicipal authorities of the District of Columbia to build or 
authorize other quasi -public corporations to construct any 
surface or elevated structures or any sewers, tunnels, con¬ 
duits, or other subsurface structures for the convenience and 
benefit of the public. 

This matter was elaborately reviewed by Mr. Justice 
Harlan in his opinion in the case of Chicago, Burlington & 
Quincy Railroad Company vs. Chicago (166 U. S., 226), 
which involved the right of the city of Chicago to condemn 
for street purposes certain parts of the right of way of the 
railroad company. In passing upon and denying the con¬ 
tention of the railroad company that it could not be saddled 
with the additional expense of protecting and maintaining 
its tracks resulting from the establishment of a public high¬ 
way across them. Mr. Justice Harlan said: 

“The expenses that will be incurred by the railroad 
company in erecting gates, planking the crossing, 
and maintaining flagmen, in order that its road may 
be safely operated—if all that should be required— 
necessarily result from the maintenance of a public 
highway, under legislative sanction, and must be 
deemed to have been taken by the company into ac¬ 
count when it accepted the privileges and franchises 
granted by the State. Such expenses must be re¬ 
garded as incidental to the exercise of the police 
powers of the State.” 








See also the elaborate review of this subject in the opinion 
of the Circuit Court of Appeals in Chicago , Burlington & 
Quincy Railroad Company vs. Board of Supervisors (182 
Fed. R., 291, 294), where the court held: 

“A railroad corporation takes its franchise au¬ 
thorizing it to construct and maintain its road, sub¬ 
ject to the duty of making such modifications in its 
roadbed, whether the same consists of trestle or 
grade, as may be necessary to carry the same across 
such public improvements as highways and public 
drains. 1 o require this does not deprive the company 
of its property without due process of law, or deny it 
the equal protection of the law, but simply charges 
it with the obligation of maintaining its own road/' 

4 his dut\ of maintaining its license or privilege imposed 
upon public service corporations is but a reasonable applica¬ 
tion of the old and well-settled law of easements. 

The owner of the soil is under no obligation to make or 
repair a way or easement to which his land is subject; that 
duty belongs to the owner of the easement. 

Jones on Easements, sec. 831, citing many cases. 

And the rule is, also, that where one man has an easement 
over the land of another, the duty of keeping the easement 
in repair rests upon its owner, and when repairs are neces¬ 
sary he may enter upon the servient tenement to make them. 
Jones on Easements, sec. 833. 

As this court said in the case of the New York Continental 
Jewel Filtration Company vs. Jones (37 App. D. C., 511), 
which was an action for damages by the owner of a house 
and lot abutting the parking on the easterly side of First 
street, between East Capitol and A streets (the immediate 
vicinity involved in this suit), and which it was claimed was 
caused to settle and crack by the excavating and constructing 
of the tunnel under the street opposite her property: 






“It is not different that the drainage here was 
caused by the construction of a railroad in a public 
street. The use of the street for this purpose was 
proper. The railroad company acquired its right 
of way from the Government, in which was the fee 
and control of the street. We can see no distinction 
between the right of the railway company through 
its agent, the defendant, to intercept the percolating 
waters finding their way to the tunnel, and that of 
the Government itself, had it caused similar drain¬ 
age by the construction of sew’erage or other public 
w'ork under the street.” 

The case at bar did not involve any willful, deliberate, 
and direct violation of the property rights of the plaintiff 
below'. In the case of Philadelphia, Baltimore & Washing¬ 
ton B. B. Co. vs. Karr (38 App. D. C., 193), the declara¬ 
tion charged negligence in the construction of the tunnel 
in one count and in another count claimed that the dam¬ 
age to the plaintiff’s house was caused by the digging and 
excavating of the tunnel, without charging negligence. At 
the trial the plaintiff produced a number of witnesses, who 
testified that a hole w r as dug by them alongside of the foun¬ 
dation of the house at the intersection of First and C streets, 
and it w’as found that the false w*ork for the tunnel extended 
under such foundation; that there was a big hole w T hich had 
been loosely filled in by the tunnel contractors, which caused 
the foundation walls to sink and the corner house and the 
one adjoining to crack and settle to such an extent that the 
District ordered the house to be removed, whereby the corner 
house was w'holly destroyed, the one immediately adjacent 
to it seriously damaged, and the plaintiff deprived of the 
rentals w'hich he had theretofore been receiving. The case 
was defended upon the theory that the Railroad Company 
had selected a competent independent contractor, and in its 
contract and by the supervision of the work through its en¬ 
gineers had done everything possible to save abutting prop¬ 
erty owmers from injury by the tunnel construction; that 







as the evidence showed the damage to the plaintiff’s house 
resulted from the negligence of such contractor, the con¬ 
tractor alone should be held responsible. This defense was 
overruled by the trial justice, and in his charge to the jury, 
without any suggestion from either the plaintiff or defend¬ 
ant, he injected into the case an instruction upon the doc¬ 
trine of lateral support, and told the jury that the plaintiff 
was entitled to the lateral support of the bed of First street, 
and if deprived of this support by the excavation for the 
tunnel the railroad company would be liable irrespective of 
negligence. Lpon appeal, this court, in an opinion by Mr. 
Justice Van Orsdel, held that the ruling of the trial justice 
in regard to the doctrine of independent contractors was 
correct, and also held that “the plaintiff was entitled to re¬ 
cover as a matter of law upon it appearing, as it did by the 
undisputed evidence, that the injury was the direct result 
of the construction of the tunnel, whether the work was 
performed negligently or not.” 

The Karr case grew out of a direct physical invasion of 
the ownership of the soil by the Railroad Company’s con¬ 
tractor. But the case at bar raises no such question. For 
whatever direct interference there may have been with the 
surface of First street or with the tracks and structures of 
the plaintiff, the defendant below fully reimbursed the plain¬ 
tiff, and in 1908 the street was restored to its original condi¬ 
tion, as had been promised before any of the work was begun 
(R., 20, 30). The instant suit is solely for the indirect and 
consequential damages resulting from the subsequent set¬ 
tlement of the street as the necessary outcome of the con¬ 
struction of the tunnel. 

This incidental, consequential, and indirect inconvenience 
and damage flowing from the compliance by the appellant 
with the command of Congress is damnum absque injwria 
under the decisions of this court in the Jones case, supra, 
and of the Supreme Court of the United States in Richards 
vs. The Washington Terminal Company (233 U. S., 546). 
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II AND III. 

Second and Third Assignments of Error. 

Failure to Prove Negligence Alleged. 

These assignments of error are based upon the refusal 
of the appellant’s second and third prayers (48), which, 
it is respectfully submitted, were justified by the failure 
of the plaintiff to prove the allegation of its declaration that 
the tunnel was negligently, unskillfully, wrongfully, and 
unlawfully dug, excavated, and constructed (4). 

The evidence clearly established that the tunnel was au¬ 
thorized by Congress and placed exactly where Congress 
had directed. 

The only suggestion of negligence or unskillfulness was 
in the testimony of the plaintiff’s witnesses that some other 
method of construction might have been adopted. The 
plaintiff’s evidence showed that the poling-board system— 
the one used—was a well-known, frequently employed 
method of constructing tunnels; that the backfill was care¬ 
fully made of selected materials to the best of the con¬ 
tractor’s ability, and that an examination of it, which was 
made by means of test shafts sunk years after it had been 
placed in position, disclosed that the backfill showed no 
evidence of bearing any load or of having been subjected 
to any pressure from above (R., 45). 

The tunnel had been designed and the method of con¬ 
struction approved by the civil engineers of the Railroad 
Company, and it had been inspected at every stage of its 
progress by these engineers and the engineers and inspectors 
of the District of Columbia. Distinguished engineers and 
tunnel builders who testified at the trial and whose evidence 
is summarized in the record said that the method employed 
was well known, adequate, and proper, and that the work 
had been carefully done. The open-cut method which 
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would have caused the greatest amount of interference with 
the street originally and the least subsequent settlement, the 
defendant below endeavored to use, but was prevented from 
employing. The only other method—the shield system— 
was impracticable because of the necessity of waterproofing 
the tunnel to make it serviceable for railroad purposes. 

It is always easier to pick flaw’s in a completed structure 
than to properly design and build it. Looking back over 
a span of years, during which an unusual subsidence of 
the street has occurred, the most that the plaintiff can con¬ 
tend is that the judgment of these experienced engineers 
may have been somewhat at fault, and that they might 
ha\*e anticipated what has come to pass. Civil engineers, 
like lawyers, doctors, and other scientific men, frequently 
disagree regarding the proper course of procedure in im¬ 
portant cases and the necessity of adopting precautionary 
measures; but honest adherence to an expert opinion is no 
evidence of negligence. The civil engineer cannot foresee 
all of the consequences of cutting into the earth, nor the 
surgeon foretell the results of an operation on the human 
body, nor the lawyer anticipate the final outcome of a suit 
w hen he files his declaration. 

IV. 

Fourth Assignment of Error. 

Xo Maintenance or Operation by Appellant. 

The refusal of the appellant’s fourth prayer is the basis 
of the fourth assignment of error. The plaintiff charged 
that the appellant, the Philadelphia. Baltimore and Wash¬ 
ington Railroad Company, maintained, operated and used 
the tunnel, and was allow’ed to recover damages actually 
sustained bv it between the date of the restoration of the 
street in 1908 and the date of the filing of the suit, No¬ 
vember 8, 1912. The uncontradicted evidence w’as that the 
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tunnel was first used for the passage of trains in the fall 
of 1907; that the statute under which it was constructed 
provided that it might he built and owned by the Wash¬ 
ington Terminal Company, an independent corporation 
(R., 15); that on October 24, 1907, the Philadelphia, Bal¬ 
timore and A\ ashington and other railroad companies made 
an agreement with said Washington Terminal Company in 
which it was recited that the Terminal Company had under 
construction and would operate and maintain a railroad 
and appurtenances connecting with the railroad of the 
Philadelphia, Baltimore and Washington Company “at the 
south portal of the tunnel of the Terminal Company” (17), 
and that the Terminal Company granted to said contracting 
Railroad Companies the right to use said railroad and its 
appurtenances for a compensation to be agreed upon by the 
Board of Managers of the respective companies, furthermore 

T ari^^ made the contract for track restora¬ 
tion in 1907-8. r l he fact that the Philadelphia, Baltimore 
and Washington Railroad Company was a part owner of the 
stock of said Terminal Company or that the two companies 
had some general officers in common would not make the 
Railroad Company liable for the torts of the Terminal Com¬ 
pany. 

Pennsylvania R. R. Co. vs. Jones, 155 U. S., 333. 
Tyler vs. The Railroad Company, 18 App. D. C., 31. 

V. 

Fifth Assignment of Error. 

Bwrden of Proof. 

The fifth assignment of error is the refusal of the appel¬ 
lant’s sixth prayer for instructions, which was as follows: 

“The jury are instructed that the plaintiff is bound 
to prove by a preponderance of all the evidence that 
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the settlement of First street under its railway tracks 
resulted from a cause for which the defendant is 
solely responsible, and if the jury should find from 
the evidence that such settlement has resulted, in 
whole or in part, from the withdrawal of or inter¬ 
ference with the subterranean or subsurface percolat¬ 
ing waters or from the construction of the Govern¬ 
ment pipe tunnel or from the vibration of the earth 
produced by the plaintiff’s cars for which the de¬ 
fendants are not responsible, or if the evidence leaves 
the cause of the settlement in doubt, then their ver¬ 
dict should be for the defendant” (49). 

The court rejected this prayer, and simply told the jury 
that the burden of proof was upon the plaintiff to establish 
its case by a preponderance of the evidence (R., 53). It is 
well settled that if the plaintiff s evidence leaves the cause 
of the injury in doubt he cannot recover; or if the evi¬ 
dence shows that it mav have resulted from two different 
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causes, for only one of which the defendant is liable, the 
plaintiff must show the extent of the damages caused by the 
latter cause. 

Priest vs. Nichols, 116 Mass., 401. 

Marble Company vs. Worcester, 4 Gray, 395, 397. 
Commissioners vs. Wise, 75 Md., 38. 

Railroad vs. Patton, 179 U. S., 659. 

In the leading case of Searles vs. Manhattan Railway 
Company (101 N. Y., 661) the Court of Appeals of New 
York said: 

“When the fact is that the damages claimed in 
an action were occasioned by one of two causes for 
one of which the defendant is responsible and for 
the other of which it is not responsible, the plaintiff 
must fail if his evidence does not show that the 
damages were produced by the former cause and 
he must fail al^o if it is just as probable that they 
were caused by one as by the other, as the plaintiff 
is bound to make out his case by the preponderance 
of evidence. The jury must not be left to mere 






conjecture and a bare probability that the damages 
were caused in consequence of the negligence and 
unski Ilfulness of the defendant is not sufficient. ,, 

And in Yaggle vs. Allen (24 N. Y. App. Div., 594), 
where the evidence left it doubtful whether the deceased 
died of calcareous degeneration of the heart or whether his 
death was caused by the defendant’s negligent use of chloro¬ 
form upon the operating table, the court said: 

“Under the evidence in this case the familiar rule 
is applicable: ‘Where there are two or more possible 
causes of an injury for one or more of which the 
defendant is not responsible, the plaintiff must, in 
order to recover, show that the injury was wholly 
or partly the result of that cause which would render 
the defendant liable. Tf the evidence leaves it just 
as probable that the injury was the result of one 
cause as of the other, plaintiff cannot recover/ ” 

See also 

Taylor vs. City of Yonkers, 105 N. Y., 202 (where 
evidence was doubtful whether the injury was 
caused by a slope of the walk or by the icy condi¬ 
tion of the sidewalk). 

In Pauley vs. Steam Gauge & Lantern Company (131 
N. Y., 90) the court held: 

“Mere conjecture will not suffice to transfer the 
money or property of one man to the possession and 
profit of another and food for speculation will not 
serve as the basis of a verdict.” 

In Ahearn vs. Melvin (21 Pa. Sup. Ct., 412 or 462) it 
was held that: 

“Where it is a perfectly even balance upon the evi¬ 
dence whether the injury complained of has re¬ 
sulted from want of care on the part of the defend¬ 
ant or the negligence of some person for whose act 
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he is not responsible, the plaintiff’s case is not es¬ 
tablished. Where the effect of the evidence is merely 
to establish that there are two independent causes 
either one of which may have been the proximate 
cause of the injury, the burden of proof is on the 
plaintiff to show that the cause for which the de¬ 
fendant is responsible was the one which produced 
the injury sought to he recovered for.” 

In Bannon vs. Pennsylvania Railroad Company (29 Pa. 
Sup. Ct., 231) the evidence left it doubtful as to whether 
the fence which caused the injury to the plaintiff was 
rotten and weak or whether it fell because of a large crowd 
of trespassers, who climbed upon it. It was held that: 

“When there has intervened between the defend¬ 
ant’s act and the injury an independent illegal act 
of a third person or act induced hv irresponsible 
agencies or trespassers which produce the injury, 
and without which it would not have happened and 
such act is held to he the proximate cause of the 
injury, the defendant is not liable. When the effect 
of the evidence is merely to establish that there are 
two independent causes, either of which may have 
been the proximate cause of the injury, the burden is 
upon the plaintiff to show that the cause for which 
the defendant is responsible was the one which pro¬ 
duced the injury for which recovery is sought.” 

Even if this court should be of the opinion that the 
appellant was negligent in the method adopted for construct¬ 
ing and backfilling the tunnel, the evidence wholly failed 
to show that the poling-board method, the slight timber 
decay, and the ungrouted earth backfill were responsible for 
the settlement of the street. The jury was allowed to make 
a guess as to the real cause of the settlement, and to disre¬ 
gard all of the evidence offered by the appellant as to other 
causes which might have produced it or contributed in 
bringing it about. 
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VI. 

Sixth Assignment of Error. 

Withdrawal of Ground Water. 

The modification of the appellant’s fifth prayer relating 
to the withdrawal of subterranean waters is the basis of the 
sixth assignment of error (49). 

The court instructed the jury, in accordance with the 
decision of this court in the Jones case, mpra, that the 
defendant below would not be liable for the settlement of 
the plaintiffs tracks resulting from the withdrawal of or 
interference with the subterranean or percolating waters; 
but in his modification of this instruction made the ap- 
pe ants immunity in this regard contingent upon its free- 

dom from negligence in the method of construction or the 
execution of such method. 

No evidence had been offered by the plaintiff below that 
the withdrawal of waters could have been stopped by any 
known system of tunnel construction, even by the open- 
cut method, which the appellant had not been permitted 
to employ, and the evidence of the appellant’s witnesses 
clearly established that interference with the ground waters 
and consequent subsidence was inevitable no matter what 
method of construction was employed. If the draining or 
bleeding of the soil could not have been prevented no mat¬ 
ter how much care had been exercised, then the court’s 
modification of this prayer was manifestly improper. 

VII. 

Seventh Assignment of Error. 

The seventh assignment of error is to the modification 
of the appellant’s seventh prayer (R., 49, 53). This prac¬ 
tically involves the questions considered under the appel- 
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lant/s first and second assignments of error. While holding 
that the defendant below was not bound to exercise the 
highest degree of care or to adopt the most approved design 
or expensive method of constructing the tunnel, the court 
added, “but, in determining what would be reasonable care, 
the jury should take into consideration the fact that the 
said tunnel was to be driven practically 29 feet under a 
street occupied and used bv the street cars of the plaintiff 
and by the general public," thereby instructing the jury 
substantially that the appellant was bound to adopt the 
method which would insure the stability of the street above 
for the use of the appellee as well as the traveling public. 
The vice of this modification we have endeavored to make 
plain in the discussion of the first assignment of error. The 
rights of the traveling public were not involved in this 
action, and the effect of this modification was to hold the 
appellant to a stricter rule of accountability than the plead¬ 
ings justified or the law required. 

VIII. 

Eighth Assignment of Error. 

Abandonment of Open-cut Method. 

The eighth assignment of error is to the granting of the 
plaintiff’s second prayer for instructions (R., 46). 

We have endeavored to set forth in the discussion of the 
preceding assignments of error the objections to this in¬ 
struction. The prayer was particularly objectionable be¬ 
cause the court left it to the jury to say whether the defend¬ 
ant Railroad Company had “voluntarily caused or per¬ 
mitted the tunnel to be constructed by the driven-tunnel 
method instead of by open cut.” We think it is clearly 
shown not only by the testimony of the witnesses, but also 
by the correspondence in the record (R., 27-30), that the 
appellant, at the suggestion of the contractor, did all that 
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it reasonably could to induce the Commissioners of the 
District to permit it to employ the open-cut method; that 
in fact it at first authorized the employment of the open- 
cut method (R., 27), and afterwards made a formal applica¬ 
tion to the Engineer Commissioner for permission to build 
the tunnel in this way. It was only when the opposition 
of the citizens and of the Commissioners strongly mani¬ 
fested itself and it became evident) that it would be impossi¬ 
ble to obtain the permission of the Superintendent of the 
Capitol Buildings and Grounds that this appellant with¬ 
drew its application to build in,open cut before it had been 
definitely passed upon by the Commissioners (R., 29, 30). 
The attitude of the Commissioners is clearly shown in the 
final letter of the Engineer Commissioner to the Chief En¬ 
gineer of the Railroad Company of October 3, 1904, in 
which he says, “I am therefore glad to learn from you that 
the Railroad Company does not desire the open cut, be¬ 
cause it is something that I would have permitted with 
great regret’* (R., 30). An expression of the desire of the 
high officials charged with the approval of the plans for 
the building of the tunnel, or a mere intimation of their 
wishes in the premises, had all of the force of a command, 
and it is respectfully submitted, therefore, that there was 
no foundation whatever for the instruction of the court that 
the adoption of the open-cut method was voluntarily aban¬ 
doned by the appellant. 


IX. 

Ninth Assignment of Error. 

Damages. 

The appellant’s last assignment of error is to the granting 
of the plaintiff’s fourth, prayer on the subject of damages 
(R., 48). If this court should be of the opinion that the 
defendant below was liable for the expenses incurred by the 
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plaintiff up to the time of the institution of the suit grow¬ 
ing out of the settlement of its tracks, then this instruction 
was proper. But it is respectfully submitted, for the reasons 
hereinbefore set forth and upon the authorities cited, that 
the plaintiff was not entitled to recover of the defendant 
any damages whatsoever, and that this instruction was 
therefore erroneous. 

Upon the whole case it is respectfully) submitted that the 
judgment appealed ‘from was erroneous and should be re¬ 
versed. 

FREDERIC D. McKENNEY, 
JOHN S. FLANNERY, 

Attorneys for the Appellant, The Philadelphia, 

Baltimore & Washington Railroad Company. 
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October Term, 1915. 


No. 2827. 


Philadelphia, Baltimore & Washington Railroad 

Company, Appellant, 

vs. 

Washington Railway & Electric Company, Appellee . 


BRIEF FOR APPELLEE. 


Statement. 

This case is an appeal growing out of the same trial be¬ 
low which gave rise to appeals Nos. 2825 and 2826, also 
pending in this Court, all three of which appeals will ap¬ 
propriately be heard together; in view of which fact the 
statement of facts presented in the brief for the Washing- 



2 


ton Railway & Electric Company, Appellant in Causes 
Nos. 2825 and 2826, hereinafter referred to as appellee’s 
Original Brief, is adopted by the appellee in the above en¬ 
titled cause as its statement of facts herein. The state¬ 
ment of facts contained in the brief on behalf of the ap¬ 
pellant in this cause does not differ materially from that 
which appears in appellee’s Original Brief, and will there¬ 
fore be very briefly referred to. 

At pp. 8-9 of appellant’s brief, it is stated that its repre¬ 
sentatives, “by personal interviews and by correspondence 
with the District Commissioners, endeavored to obtain per¬ 
mission to build in open cut, and finally abandoned their 
efforts in this regard upon meeting with decided opposition 
from the Commissioners and the citizens of the District 
of Columbia’’; and at pp. 33-4 it is alleged that the ap¬ 
pellant “was prevented from employing the open cut 
method.” The testimony on behalf of appellee (Rec., 19) 
was “that the Commissioners of the District of Columbia 
did not refuse permission to build in open cut, but that the 
Chief Engineer of the Railroad Company refused,” and that 
the appellant obtained permission to build, and did actually 
build, in open cut south of B Street south, where there 
were both residences and shade trees (Rec., 38), there be¬ 
ing no residences and shade trees, the existence of which 
is alleged to have been the objection to the open cut 
method (Rec., 38), on the west side of First Street be¬ 
tween East Capitol and north B Streets, where the driven 
work was done ( ib .), while the letter to the District Com¬ 
missioners of the appellant’s Chief Engineer (Rec., 29), re¬ 
ferring to construction in open cut, declared: “You under¬ 
stand, I suppose, that the Railroad Company does not ask 
for this, as this matter was broached by the contractor for 
the First Street tunnel, and we were asked if we had anv 
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objection if he could make it all right with the District au¬ 
thorities.” In view of this direct, contemporaneous docu- 
mentary proof that the appellant did not even ask author 
ity to construct in open cut, the trial court, we submit , would 
have been justified in instructing the jury upon that theory, 
instead of treating the question, as it did treat it, as one 
about which there was dispute in the evidence and requir- 
ing the jury to find as a condition of the appellee’s right 
to recover that the appellant (Rec., 46) “voluntarily caused 
or permitted the tunnel to be constructed by the driven 
tunnel method instead of by open cut.” 

The view most favorable to the appellant which it was 
possible for the trial court to take was that, under the evi¬ 
dence, it was a disputed question of fact whether the ap¬ 
pellant was prevented from constructing the tunnel in open 
cut, by which method of construction the testimony on both 
sides agrees any serious street settlement would have been 
avoided, or whether it voluntarily constructed it by the 
driven tunnel rather than by the open cut method. In tak¬ 
ing this view, and in submitting that question to the jury 
as one for its decision, it is respectfully submitted that 
there was at least no error to the prejudice of the appel¬ 
lant, or of which it can be heard to complain. 

At p. 15 of appellant’s brief, it is intimated that the tes¬ 
timony on its behalf that the street settlement was a typical 
drainage settlement was rebutted by the testimony of a sin¬ 
gle witness, only, on behalf of appellee, and that witness 
the one who had designed and constructed the tunnel. The 
record does not support the statement that the rebuttal of 
this point rested upon the testimony of a single witness, 
nor, if we may go outside of the record, is it correct in 
fact. Indeed, confining ourselves to the record, the testi¬ 
mony shows without dispute that the settlement of the pipe 








tunnel of the Government existed only where it overlay 
the railroad tunnel (Rec., 45), a fact which appellant’s own 
expert witness Forgie testified he could not account for 
consistently with the drainage theory (Rec., 37), while 
appellant s own testimony was, further, that the lowering 
of the water w r ould extend for the distance of a thousand 
feet, and that, as far as this drainage extended, the drying 
process of the earth, to which under the drainage theory 
the settlement was attributable, would exist (Rec., 37), 
while the witnesses on both sides agree that no settlement 
was to be found more than sixty feet from either side of 
the tunnel, which was approximately the angle of repose 
(Rec., 35). 

If, as claimed in appellant’s brief, however, the rebuttal 
had been limited to the testimony of a single witness, this 
would still have left it a question for the jury, and it was 
so treated by the trial court, which granted appellant’s 
instruction V (Rec., 49) that,, if the settlement resulted 
from the withdrawal of subterranean waters caused by the 
construction of the tunnel, appellee could not recover un¬ 
less the jury should further find “that said tunnel was con¬ 
structed negligently, either in the selection of the method of 
construction, or in the execution of such method.” 

It is only fair to Mr. Parmelee, the witness referred to 
as above in appellant’s brief, to read in connection with that 
reference to him as “the Consulting Engineer of the con¬ 
tractor in designing and constructing the railroad tunnel,” 
his undisputed testimony that, when the water-proofing of 
the tunnel was decided upon, extending the excavation 
above the masonry of the tunnel from two or three inches 
to six feet, he earnestly advised against both the poling 
board method of construction and the ungrouted earth 
back-fill, endeavoring to persuade appellant’s Chief Engi¬ 
neer to build in open cut, and, this being refused, recom- 





mending that the earth back-fill be grouted, which would 
have resulted in little if any settlement, and that efforts 
upon his part were defeated by the refusal of appellant’s 
engineer to accede to them (Rec., 19-20, 30). 

Appellant s assignments of error, nine in number, ap¬ 
pearing at pp. 11-12 of the record and reproduced at pp. 
18-20 of its brief, present questions most of which are dis¬ 
cussed in appellee’s Original Brief, rendering it unnecessary 
to protract the present brief by a reproduction to any con¬ 
siderable extent of what is said there. 

I. 

Appellant's First Assignment of Error. 

The first assignment, and the one to discussion of which 
the appellant’s brief is principally directed, is to the refusal 
of the trial court to direct a verdict in its favor. 

For reply to the claim of the brief that the conten¬ 
tion that appellee’s earlier franchise is a superior one is 
a novel theory, appellee contents itself with reference 
to page 26 of its Original Brief and the numerous authori¬ 
ties there cited sustaining that contention. The appellant, 
it will be observed, cites no authorities to the contrary, and 
offers no explanation of its claim that the theory, sustained 
by so many authorities and opposed by none, is a novel one. 

P* —I of its brief, appellant claims that, in the case of 
Millard vs. Roberts, reported in 202 U. S., pp. 434, 437, 
both this Court and the Supreme Court of the United 
States have held that the Acts of 1901 and 1903, under one 
section of which last named Act the tunnel was constructed, 
were an exercise of the police power. On the contrary, 
neither the opinion of this Court in that case (25 App. 
D. C., 221) nor the opinion of the Supreme Court of the 
United States, makes any reference to the police power, nor 
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the slightest suggestion that the Acts in question, or any 
provision contained in either, were an exercise of that 
power. The contention of the appellant in that case was, 
that the appropriation by Congress of a sum of money 
to be paid to the railroad companies affected by the Acts 
in consideration of compliance by them with their provi¬ 
sions constituted an appropriation of public moneys, to be 
raised by taxation, for “a private use and not a govern¬ 
mental use.” As pointed out by the opinion of this Court 
(25 App. D. C, p. 225) the Acts required the Baltimore & 
Ohio Railroad Company to surrender its rights under a 
valid contract with the District of Columbia, sanctioned by 
Congress, under which it had a vested right to maintain its 
passenger station at its then location until the year 1910, 
to incur vast expense for the construction of a new station 
upon another site, and that they made substantially similar 
requirements of the P., B. & W. Railroad Company; that 
the appropriation was, on the face of the Acts, compensa¬ 
tion for the rights and privileges which the Railroad Com¬ 
panies agreed to surrender and for the magnitude of the 
work, otherwise perhaps needless, which they agreed to 
perform; that the case was practically that of a contract be¬ 
tween the United States, the District of Columbia and the 
Railroad Companies, whereby the latter agreed to surren¬ 
der certain rights of property and other rights and to con¬ 
struct a work of greater magnitude than their own needs 
required, but which Congress deemed to be demanded for 
the best interests of the National Capital and the public, in 
consideration of which surrender and performance Con¬ 
gress agreed to pay to them the sums of money appro¬ 
priated. “It is simply a case of bargain and sale like any 
other purchase. Some persons there may be who may 
think the amount of the purchase money too great; but that 
is a consideration for Congress, not for the Courts/' 
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The Supreme Court adopts both the views and the above 
language of this Court in disposing of the case (202 U. S., 
p. 437). It is difficult to see how the action of either 
Court, or any sentence or phrase of the opinion in either, 
can be construed to be an adjudication that any part of the 
Acts in question was an exercise of the police power. 

The case at bar, however, deals with only a single provi¬ 
sion of one of the Acts, namely, the provision of the Act 
of 1903 for the construction of the tunnel; and the char¬ 
acter of that Act has already been adjudicated by this 
Court, in a case to which the appellant was a party and of 
which decision, therefore, it can not be ignorant. “The 
tunnel was not constructed to improve the highway for 
public use. It was purely a private enterprise, for private 
use and profit. An improvement of a street by the city is 
a work of the city itself, for the benefit of all its in¬ 
habitants, while the use of a street by a railroad company, 
for the carrying on of its private business, is strictly a 
private use. True, the tunnel was constructed by authority 
of Congress, and was required to be built under the west 
side of First Street; but that does not affect the private 
nature of the work. The character of a railroad con¬ 
structed under these conditions is not different from that 
of any railroad constructed under legislative authority 
upon a right of way acquired through the exercise of the 
right of eminent domain. In each instance the corporation 
is there by authority of law, with the same private objects 
in view/’ P., B. & W. R. R. Co. vs. Karr, 38 App. D. C., 
204-5. 

The proposition of the brief for appellant that the Dis¬ 
trict of Columbia does not come within the protection of 
the Constitution or the limitations of the police power pre¬ 
vailing elsewhere is, though not a question involved in the 
present case, contrary to the authorities upon that subject. 
Macfarland vs. Daly, 28 App. D. C., 552, 560; Curry vs. 
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D. C., 14 App. D. C, 423, 438-9; Manning vs. C. & P. 
Tel. Co., 28 Wash. Law Rep., 99-100. In Wright vs. 
Davidson, 181 U. S., 371, 384, which is doubtless the au¬ 
thority for the statement in the opposing brief that, in leg¬ 
islating for the District of Columbia, Congress is not re¬ 
stricted by the Fourteenth Amendment, the Court never¬ 
theless declares: “No doubt, in the exercise of such legis¬ 
lative powers, Congress is subject to the provisions of the 
Fifth Amendment to the Constitution of the United States, 
which provides, among other things, that no person shall 
be deprived of life, liberty or property without due process 
of law, nor shall private property be taken for public use 
without just compensation.” And see Capital Traction Co. 
vs. Hof, 174 U. S., 1, 5. 

At p. 23, the opposing brief states that the appellee’s con¬ 
tention is based “upon two erroneous fundamental propo¬ 
sitions. First, that the mandate of the Congress to the de¬ 
fendant Railroad Company to build its tunnel under the 
west side of First Street was not an exercise of the police 
power and, secondly, that by the incidental interference re¬ 
sulting from the construction of said tunnel its franchise to 
occupy the surface of the street was taken without com¬ 
pensation.” 

That the first of these propositions is not erroneous is 
established by the opinion of this Court in P., B. & W. 
R. R. Co. vs. Karr, already quoted from supra, at p. 7, in 
which opinion this Court quotes with approval the follow¬ 
ing from B. & P. R. R. Co. vs. Reaney, 42 Md., 117, which 
was the case of a tuunel constructed by a railroad company, 
of which the present appellant is the successor, by legisla¬ 
tive authority precisely as in the present case: “It is not 
to be assumed that either the city authorities or the legis¬ 
lature of the State intended that the authority delegated 
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by them be exercised irrespective of the rights of private 
property; and if it were clear that they did so intend, it is 
far from being certain that such a purpose could be accom¬ 
plished. (Citations, including Pumpelly vs. Green Bay & 
M. Canal Co., 13 Wall., 166.)” 

The second of the propositions stated incorrectly repre¬ 
sents appellee’s claim; which is, not that its franchise to oc¬ 
cupy the surface of the street was taken without compensa¬ 
tion, but that its physical property, namely, its tracks and 
electrical underground equipment, have been so taken. 

The “leading case of Kirby vs. The Railroad Company, 
48 Md., 168,” referred to at page 25 of the brief, unfortu¬ 
nately so differs in its facts from those of the case at bar as 
not to lead us anywhere on the question now before the 
Court. The railway company in that case sued to restrain 
the removal of its tracks from a portion of a street in the 
city of Baltimore, which removal was necessary for the 
construction of a sewer in the bed of the street, and the 
court held, simply and only, that its easement in the street 
was liable to be interfered with at any time when the au¬ 
thorities should deem such interference necessary for the 
public welfare; that the power of the city to construct 
sewers, expressly conferred upon it by the Legislature, be¬ 
ing lawful in itself, “could only become unlawful in con¬ 
sequence of the mode in which it was carried into execu¬ 
tion” and that, it being apparent from the bill itself that 
the sewer could not be constructed without interfering 
with the railroad company's tracks, whatever injury might 
result therefrom was to be regarded in law as damnum 
absque injuria —the decision, it will be seen, departing in 
no respect from the doctrine of B. & P. R. R. Co. vs. 
Reaney, 42 Md., 117, quoted with approval by this Court in 
P., B. & W. Co. vs. Karr, 38 App. D. C., at page 206, 
holding that, as against the municipal government, in the 
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careful exercise of its right and power to grade, change, or 
improve a street, there could be no cause of action for any 
unavoidable injury done, but that, as against a private cor¬ 
poration using the streets under legislative authority for 
its own private purpose and profit, the case was different. 

At page 24 of appellant’s brief, the attempt is made to 
distinguish between the case of the appellee, whose right 
to the subjacent support of its property along the line of 
First Street was derived under a franchise, license or ease¬ 
ment from Congress, and the case of a private owner of 
abutting property, acquired from the Government by fee 
simple grant instead of by franchise or license. As pointed 
out at pp. 24-6 of appellee’s Original Brief, however, the 
property rights are the same, regardless of the different 
mode of acquisition, and are, in either ca<e, entitled to the 
same legal and constitutional protection. 

So far, pursuant to the respect due to propositions ad¬ 
vanced by its eminent and able counsel, the contentions of 
appellant’s brief under its first assignment of error have 
been considered as though they were really in the case. As 
the Court can not fail to note, however, the trial court ])er- 
mitted a verdict for the appellee only in case the jury should 
find that the injury to appellee’s track and equipment was 
the result of appellant’s failure to exercise reasonable care 
and skill in the construction of its tunnel. 

In Kirby vs. Railroad Co., 48 Md., 168. relied upon 
by appellant as above, the opinion concedes that the power 
to construct the sewer, though lawful in itself, might be¬ 
come unlawful in consequence of the mode in which it was 
carried into execution; and in B. & P. Co. vs. Reaney, 
supra , the court said: “Tf, as we have seen, the injury be 
produced by the careless or negligent exercise of the au¬ 
thority, then there can be no question of the liability,” 
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If, for the sake of argument, therefore, every legal propo¬ 
sition contended for by the appellant under its first assign¬ 
ment of error should be conceded,—namely, that the appel¬ 
lant, though a private corporation, exists for public use, and 
is to be treated in this connection as a public or quasi-public 
corporation, that the authority to construct the tunnel was 
given by Congress in the exercise of the police power, that 
the appellee, though the holder of the senior franchise, 
gained thereby no priority or superiority of right, that it 
took its franchise subject to the paramount right of Con¬ 
gress to authorize a later corporation so to use the street 
so as to interfere with or diminish the value of its privi¬ 
lege, that the provision of plaintiff’s charter requiring it to 
keep its tracks at all times well paved and in good order im¬ 
posed upon it submission to such destruction of its property 
and such increased cost of street paving and repair as 
should result from such an unanticipated and extraor¬ 
dinary subsequent provision as that of the Act authorizing 
the construction of the tunnel, and that the reserved power 
of Congress to alter, amend or repeal the charter of the ap¬ 
pellee also includes the right to confer upon a subsequent 
railroad company authority to destroy plaintiff’s property 
without compensation,—no one of these circumstances, nor 
all of them together, can sustain the contention on behalf 
of the appellant that, under the authority or requirement 
to construct the tunnel contained in the Act of 1903, it 
was entitled to adopt such a method of construction, and 
might so execute it, as to impose upon the appellee the 
serious and continuous property losses shown by the evi¬ 
dence, without responsibility to it therefor, when by the 
exercise of reasonable care and prudence it could have ac¬ 
complished the jvork without any street settlement or in¬ 
jury to appellee’s property of any kind. 





II AND III. 

The Second and Third Assignments of Error. 

These assignments rest upon the contention that there 
was no evidence sufficient to be submitted to the jury upon 
the issue whether the appellant was guilty of negligence in 
constructing the tunnel. Appellant’s contentions under 
these assignments of error are (a) that the poling board 
system was a well known, frequently employed method of 
constructing tunnels; (b) that the back-fill was of selected 
materials, to the best of the contractor’s ability; (c) that 
the shafts, sunk years after completion, showed that the 
back-fill had borne no load or pressure from above; (d) 
that the tunnel was designed and its construction approved 
by appellant’s civil engineers, and inspected at every stage 
by them and the engineers and inspectors of the District 
of Columbia; (e) that distinguished engineers and tunnel 
builders testified at the trial that the method employed was 
well known, adequate and proper and the work carefully 
done, and (f) that appellant had endeavored to use the 
open cut method, which it is admitted would have caused 
little or no subsequent settlement, but was prevented 
from doing so. 

(a, b) With respect to the first and second of these con¬ 
tentions, appellant’s own testimony (Rec., 39) showed that 
in poling board construction as usually pursued there is only 
alxwt one foot clearance between the top of the masonry and 
the timber construction, and that the total space from the top 
of the masonry to the top of the timber would be only 
about two feet six inches, all told, while in the present case 
the clearance is six feet. If, in the present case, the total 
clearance had been two feet six inches, then even if one- 
half of it had been composed of voids, the street settle¬ 
ment of a foot and a half (Rec., 20) at the time of the 




Saxton restoration, in January, 1908, no damages prior to 
which date were sought or recovered in the action below, 
would have more than filled them. Appellee’s testimony 
(Rec., 19-20) showed, without contradiction, that, when 
this excessive clearance space was decided upon by the ap¬ 
pellant, the Consulting Engineer of the contractor earnest¬ 
ly urged building in open cut, which it was conceded below 
and is conceded in the opposing brief would have resulted 
in little or no settlement, or else that the back-fill should 
be grouted, in which case there would have been very little 
if any settlement. The efficacy of grouting, it is true, was 
a subject of dispute in the testimony; but this, of course, 
raised merely an issue of fact for submission to the jury, 
to whom it was submitted. Not only the contractor’s En¬ 
gineer, but the Superintendent of the Congressional 
Library and the Engineer District Commissioner, also, 
warned the appellant while the work was in progress that 
the method it was pursuing would result in the settlement 
of the street (Rec., 20-1, 22). Appellee’s testimony, also 
uncontradicted, further shows (Rec., 19) that there is no 
other method so liable to result in street settlement as that 
which was pursued in the construction of this tunnel. The 
appellant was fully aware of the fact that its tunnel was 
being constructed only thirty-five feet below the surface of 
an important street of the National Capital, bounding the 
Capitol Grounds, and upon the surface of which were street 
car tracks used by both the appellee and the Capital Trac¬ 
tion Company for the transportation of the public in their 
street cars, and which street was also otherwise used by the 
public for passage and transportation of persons and 
freights. 

That, under these circumstances, it could have been either 
the duty or within the province of the Court to decide that 
the construction of the tunnel by the poling board method, 
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though with more than double the clearance space ordi¬ 
narily employed in that method, and to use mere earth back¬ 
fill, ungrouted, unmixed, without any effort to get a work¬ 
ing mixture of clay, and with no uniformity in the arrange¬ 
ment of the material (Rec., 33-4), was due care and skill, 
leaving no question for the jury, we submit can not be 
seriously contended. 

(c) That the absence of load or pressure from above 
upon the back-fill did not prove that the street settlement 
was not due to the back-fill was shown, at least sufficiently 
to require submission of the question to the jury, by the 
testimony on behalf of the appellant itself, which admitted 
that parts of the poling boards had rotted away (Rec., 35), 
that one out of every ten of the poling boards could be re¬ 
moved without causing the weight of the superincumbent 
earth to be borne by the back-fill, and that there might be 
holes in the poling boards sufficient to allow water and 
earth to wash down through and below them and yet leave 
enough of the poling boards to support the superincumbent 
earth (Rec., 37). Appellee’s testimony tended to show 
that the poling boards at the bottom of the shaft sunk by 
it were in a very decayed condition (Rec., 43), that they 
had rotted out and become broken, the seams between them 
showing rotted openings varying from two to eight inches 
in width for the full length of the shaft, while, in the nar¬ 
row area covered by the shaft, one poling board was found 
to have tilted up as much as a foot (Rec., 20), and that 
the water passing through these rotted and open poling 
boards would carry material from above to fill the voids in 
the back-fill, and might do so pretty fully before there 
would be any transference of weight or load to the back¬ 
fill, so that the settlement of two feet or more shown by 
the testimony might well take place before the back-fill 
had borne any weight, and the depression of the street 




shown by the testimony accounted for by the earth washed 
from above down into the back-fill since the Saxton restora¬ 
tion in 1908, leaving more settlement yet to take place, even 
though the timbers were holding (Rec., 43-4). 

(d, e) The fact that the construction of the tunnel was 
inspected, at every stage or otherwise, by the engineers 
and inspectors of the District of Columbia, can have little 
weight for present purposes, in view of the fact that 
neither the District Commissioners nor its engineers were 
ever called upon to approve, or did approve, the poling- 
board method of construction (Rec., 18), and of the fur¬ 
ther fact, already noted, that the appellant was warned by 
the Engineer Commissioner at an early stage of the con¬ 
struction that the excavation “can not possibly be back¬ 
filled with earth to satisfactorily prevent future serious set¬ 
tlement” (Rec., 22). That its own engineers approved 
and pursued the method of construction followed, in the 
face of that warning, as well as of similar warnings by 
the Superintendent of the Library of Congress and by the 
Engineer of its own contractor, can not, we submit, shield 
it from inquiry by a jury as to the reasonableness and want 
of negligence of the course it saw fit to pursue; nor can 
that result follow from the testimony of its expert wit¬ 
nesses at the time, opposed by the expert witnesses called by 
the appellee and subject to the infirmities disclosed by the 
cross-examination of the former, that the poling-board 
method is an approved and usual method of construction. 

(f) The remaining contention urged under these assign¬ 
ments, namely, that the defendant below endeavored to use 
the open cut method, which it is conceded (Appellant’s Brief, 
15) would practically have prevented settlement, but was 
prevented from doing so, was directly contradicted by the 
testimony on behalf of appellee (Rec., 19) and by the con¬ 
temporaneous letter from appellant’s own Chief Engineer 
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of September 30, 1914, set out at p. 29 of the record—“You 
understand, I suppose, that the railroad company does not 
ask for this,” etc. 

IV. 

The Fourth Assignment of Error. 

Under the fourth assignment of error, it is urged that 
the statute authorizing the construction of the tunnel pro¬ 
vided that it might be built and owned by the Washington 
Terminal Company, and that the appellant and other rail¬ 
road companies in October, 1907, made a contract which 
contained a “recital" that the Terminal Company had under 
construction and would operate and maintain a railroad and 
appurtenances which included “the tunnel of the Terminal 
Company"; to which is gravely added, “the fact that the 
Philadelphia, Baltimore & Washington Railroad Company 
was a part owner of the stock of the said Terminal Com¬ 
pany, or that the two companies had some general officers in 
common would not make the Railroad Company liable for 
the torts of the Terminal Company.” Of course the “recital” 
in the October, 1907, agreement, of ownership of the tun¬ 
nel by the Terminal Company, was no evidence of the fact, 
even if not contradicted by the evidence that the appellant, 
alone, constructed and paid for it, and that no conveyance 
of it to the Terminal Company was ever made, nor any 
agreement in respect to it except that of Octol>er, 1907, 
which speaks for itself. 

The Act, it is true, provided that, if the appellant should 
so elect, the whole or any portion of the tunnel might be 
constructed and owned by the Washington Terminal Com¬ 
pany; but, as shown at pp. 5-6, 14 and 18 of appellee’s 
Original Brief, the appellant did not avail itself of this 
election but itself constructed the tunnel, alone, under a 
permit issued to it, and by a contractor employed and paid 





by it. The agreement of October 24, 1907, provided, only, 
that the Terminal Company was to maintain and operate 
it, and to be, itself, managed and controlled in so doing by 
a board of six managers, one of whom was to be selected 
by the appellant. 

V. 

The Fifth Assignment of Error. 

The fifth assignment of error is that the Court erred in 
its refusal to instruct the jury that, if they should find from 
the evidence that the street settlement had resulted wholly 
or in part from the withdrawal of or interference with 
subterranean or sub-surface percolating waters, or from the 
construction of the Government Pipe Tunnel, or from vi¬ 
bration of the earth produced by plaintiff’s cars for which 
the defendants were not responsible, or if the evidence 
should leave the cause of settlement in doubt, their verdict 
should be for the defendant. There was absolutely no evi¬ 
dence that the settlement resulted, to any extent or in any 
degree whatsoever, from the construction of the Govern¬ 
ment Pipe Tunnel, which circumstance, alone, would have 
rendered the granting of the prayer fatal error, since it 
would have left the jury to speculate, without evidence, 
upon their own notions upon the subject as to some possible 
influence of the pipe tunnel construction upon the settle¬ 
ment, and instructing them that, if such speculation 
should induce any doubt in their minds, their verdict should 
be for the appellant. Even in criminal cases, the doubt 
must be a reasonable one in order to affect the verdict, 
while in civil cases the doubt must be supported by a pre¬ 
ponderance of the evidence; under the instruction in 
question any doubt at all, whatever might be the view of the 
jury as to the preponderance of the evidence, would have 
required a verdict for the appellant. The Court instructed 
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the jury (Rec., 53) that the burden of proof was upon the 
plaintiff to establish its case by a preponderance of the 
evidence, and in this, we submit, fully performed its duty 
in the premises. 


VI. 

The Sixth Assignment of Error. 

m the fifth instruction offered, the appellant sought a 
direction to the jury that, if the settlement resulted from 
the withdrawal of or interference with subterranean or 
percolating waters beneath the surface of the street, caused 
by the excavation for and construction of the tunnel, the 
plaintiff could not recover, which instruction the Court 
granted w ith the addition “unless they find that said tun¬ 
nel was constructed negligently, either in the selection 
of the method of construction, or in the execution of such 
method. The exception to the modification was general 
(Rec., 49), pointing out no particular in which it w r as er¬ 
roneous. It is now claimed by the appellant, for the first 
time by its brief in this Court, that “no evidence had been 
offered by the plaintiff below r that the withdrawal of waters 
could have been stopped by any known system of tunnel 
construction, even by the open cut method, which the ap¬ 
pellant had not been permitted to employ, and the evidence 
of the appellant’s witnesses clearly established that inter¬ 
ference with the ground waters and consequent subsi¬ 
dence was inevitable, no matter what method of construc¬ 
tion was employed. If the draining or bleeding of the soil 
could not have been prevented no matter how much care 
was exercised, then the Court’s modification of this prayer 
w’as manifestly improper.” 

The groundlessness of the claim that the appellant had 
not been permitted to employ the open cut method has been 
pointed out supra , pp. 2-3, 4-5, 16-16; nor, are we able to 
find any foundation in the record for the statement that the 










evidence on behalf of the appellant established, or that any 
evidence whatever was offered, that interference with the 
ground waters and consequent subsidence was inevitable, re¬ 
gardless of the method of construction employed. The near¬ 
est approach to such a statement is the testimony (Rec.. 
35) that it would not have been possible to build the tun¬ 
nel by any method “without interfering with the natural 
drainage”—which is a very different proposition. So far 
from establishing the fact, or furnishing evidence, that 
subsidence would have followed the open cut method, its 
own evidence (Rec., 39), after all of its testimony upon 
the subject of interference with subterranean waters as the 
cause of settlement had been introduced (pp. 35-8), 
was, “If the construction of the tunnel in Washing¬ 
ton had been in open cut, the settlement after back¬ 
filling had been put in would be comparatively very 
little, very slight, and would have probably taken place 
within a year, or two years.” Appellee’s testimony, also 
(Rec., 19), was that, “if built in open cut, the back-fill 
could have been puddled, which was impossible in driven 
tunnel construction, and could have been tamped vertically: 
that, by this method of construction, there would have been 
little or no settlement of the street surface, and none which 
would not have taken place within about a year.” 

The very theory of subsidence through interference with 
subterranean waters, as sought to be established by appel¬ 
lant’s expert witnesses, negatives the idea that settlement 
from that cause would have followed construction in open 
cut. That theory (Rec., 36) was that “drainage lowered 
the ground water table and causes settlement in three ways 
—first, by drying out the ground and causing the material 
to shrink in volume, especially in clay; secondly, by the 
vertical displacement of small particles in the upper strata 
dropping downwards into spaces between the larger par¬ 
ticles in the layers below, either by force of gravity or be- 
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ing washed down by descending water or by vibrations, 
rendering the lower layers or strata more compact and 
harder, and, thirdly, by the compression of the lower strata, 
thereby drawing water from out of the earth, especially in 
portions previously saturated, and leaving a great many 
spaces or voids formerly filled with water, producing a 
compressibility that did not exist 1>efore.” Rut. by the open 
cut method, the entire material above the tunnel—perco¬ 
lating waters, clay, particles in the layers, both large and 
small, and the strata, both upper and lower, all,—would 
have been entirely removed, leaving no “spaces or voids 
formerly filled with water"; and, upon completion of the 
tunnel, the entire space which the material thus removed 
had occupied, from the top of the masonry to the surface 
of the street, would have been filled with new back-fill, 
puddled, and tamped vertically, either wholly preventing 
any further settlement, or rendering such settlement at most 
very slight and such as must have taken place within a year 
or two,—prior to the Saxon restoration. In short, we sub¬ 
mit, it was demonstrated by the testimony, as well as agreed 
by the witnesses, that the open cut would have prevented 
the settlement which formed the basis of the appellee’s 
damages and consequent action. 

Further, if it could be necessary to pursue the present 
assignment of error further, the entire theory of settlement 
through the withdrawal of subterranean waters was so 
thoroughly exploded by the testimony, taken as a whole, 
that the instruction in question should have been, not 
merely modified, but altogether denied. Appellant’s 
own testimony (Rec., 57") was that the lowering of 
the water table, under the drainage theory, would extend 
for a thousand feet, and that the consequent drying process 
of the earth would extend as far as the drainage; while the 





witnesses on both sides agreed that there was no settle¬ 
ment at a greater distance than 60 feet from the 
tunnel; appellant’s own testimony was that, if the pipe 
tunnel settled where it overlay the railroad tunnel and 
did not settle elsewhere, as was an undisputed fact in the 
case, that fact could not be accounted for consistently with 
the drainage theory; while the undisputed testimony on be¬ 
half of the appellee was that the drainage would extend 
as far back as the water table was lowered, and the same 
settlement of the earth would be found for that distance, 
whereas -the greatest distance from the center of the rail¬ 
road tunnel at which any settlement was found was 50 feet. 

Still further, it is submitted, the exception, if otherwise 
of any merit, was too general to serve the appellant in an 
appellate court. As stated, it pointed out no particular in 
which the modification was erroneous, either when it was 
made (Rec., 49), or later (Rec., 52) when the Court in 
charging the jury explained it. The trial of the case had 
occupied four weeks, the testimony covering more than 
2,000 typewritten pages. If appellant was of opinion that 
no part of this testimony, protracted and voluminous as if 
was, justified the modification, it was its duty to state that 
objection to the court at the time. Washington & Old 
Dominion Ry. Co. vs. Slyder, 43 W. L. R., 20, 25; Car- 
mody vs. Capital Traction Co., 43 W. L. R., 168-9. it 
was not within its province, we submit, to withhold the ob¬ 
jection at the trial, either for the purpose or with the ef¬ 
fect of procuring a miscarriage and necessitating a new 
trial of the difficult and protracted cause, if the verdict of 
the jury should turn out to be against it. The objection 
was brought forward for the first time in the brief, too late 
not only for such correction as the court might have made 
had it been timely stated, but without opportunity to in- 
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elude in the preparation of the bill of exceptions further 
portions of the testimony bearing upon and tending to de¬ 
feat it, had the summary of the evidence as it appears in 
the record, without notice of the objection, happened to be 
insufficient for the purpose. 

In Walker Furniture Co. vs. Dyson, 32 App. D. C., 90, 
92, this Court said: “At the close of the court’s charge to 
the jury the defendant excepted to each part thereof, ‘on 
the ground that the same was contrary to law.’ This ex¬ 
ception was clearly too general to avail the defendant here. 
Me should have stated the specific grounds for his excep¬ 
tions, and thereby given the trial court an opportunity to 
pass upon them. If parties are to be permitted to avail 
themselves of such general exceptions, it is apparent that a 
reversal of a case may be asked on grounds not suggested 
to or considered by the trial court (italics ours). This 
question has so recently been adverted to that it is not 
necessary to pursue it further here,” citing McDermott 
vs. Severe, 202 U. S„ 600, affirming 25 App. D. C., 276, 
and other authorities. 

Finally, bearing in mind that the tunnel throughout its 
entire length, except for four squares, was built in open 
cut, a conclusive answer to the present objection lies in a 
dozen words: The only settlement was along the four 
squares of driven tunnel construction. 

VII. 

The Seventh Assignment of Error. 

The trial court, in accordance with the appellant’s re¬ 
quest, instructed the jury that the defendants were not 
bound to exercise the highest degree of care, to adopt the 
most approved design, or to employ the best and most ex¬ 
pensive method of constructing the tunnel in order to pro- 





tect plaintiff’s railway tracks and structures under the sur¬ 
face of First Street, but was required only to exercise rea¬ 
sonable care in designing and constructing it, adding, 
of its own motion, ‘‘but, in determining what would 
be reasonable care, the jury should take into consideration 
die fact that the said tunnel was to be driven practically 29 
feet under a street occupied and used by the street cars of 
the plaintiff and by the general public.” As in the pre¬ 
ceding instance, the exception to this prayer was general, 
pointing out no particular in which the defendant conceived 
it to be erroneous. By its brief in this Court we are ad¬ 
vised that the objection is to the words ‘‘and by the general 
public,” on the ground that “the rights of the traveling 
public are not involved in this case, and the effect of its 
modification was to hold the appellant to a stricter rule of 
accountability than the pleadings justified or the law re¬ 
quired.” 

If this objection has any merit, we submit under the 
considerations and authorities above cited, the appellant 
lost the benefit of it by its failure to bring to the court’s at¬ 
tention the feature of the modification to which it now ob¬ 
jects. That it is, also, without merit, we submit, is plain. In 
the first place, the street cars, themselves, are established 
and operated solely and only for the use of the traveling 
public. Whatever discommodes, renders less comfortable, 
more liable to accidents or otherwise less convenient than it 
would otherwise be the operation of the street cars over the 
streets directly affects the traveling public, and is a fact or 
circumstance which should have been in the mind of the ap¬ 
pellant in designing and constructing its tunnel and which 
was proper to be considered in connection with the ques¬ 
tion of its negligence or want of negligence in constructing 
it. In the second place, the appellant points out no par¬ 
ticular, and we submit none can be pointed out, in which the 



use of the street by the traveling public, independently ot 
the street cars, can have required, or can by any possibility 
have been supposed by the jury to require, the exercise of 
care or skill to avoid settlement in any respect in excess of 
that which was necessary to avoid such settlement with 
respect to the cars of the appellee. The brief states, it is 
true, that, by the modification in question, the court in¬ 
structed “the jury substantially that the appellant was 
bound to adopt the method which would insure the stability 
of the street above for the use of the appellee as well as the 
traveling public”; but it neither indicates, nor as we submit 
is it possible to indicate, any steps to secure the stability 
of the street for the use of the appellee which would nor 
in all respects have secured it for the use of the entire trav¬ 
eling public as well. 

VIII. 

The eighth assignment of error is to the submission by 
the court to the jury of the question whether or not the 
employment of the poling-board method of construction 
was or was not voluntary on the part of the appellant, the 
contention being that, notwithstanding the conflict of tes¬ 
timony upon the subject, the court should have decided in 
favor of the appellant that which was at most a disputed 
question of fact. The subject is discussed at pp. 9-10 of 
appellee’s Original Brief and at pp. 2-3, 4-5, 15-16, supra , 
rendering unnecessary further consideration of it here. 

IX. 

The last assignment of error is to the instruction of the 
trial court upon the question of damages. As pointed out 
at pp. 14-15 of appellee’s Original Brief, appellant con¬ 
tended at the trial that the Karr case applied, under which 
view appellee’s third instruction (Rec., 47-8) should have 
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been granted; but, when that instruction was offered, ap¬ 
pellant argued, as here, that the Karr case should not be 
held applicable, necessitating appellee’s fourth instruction 
(Rec., 48), which is made the basis of the present assign¬ 
ment of error, therefore no exception was taken to its 
allowance at the time. 

It is respectfully submitted that the judgment below was 
right, and should be affirmed. 

J. J. Darlington, 
Attorney for Appellee. 
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STATEMENT. 

It having been stipulated and agreed by the Washington 
Railway and Electric Company, Appellant in No. 2825 and 
No. 2826, and Appellee in No. 2827, and by the Philadel¬ 
phia, Baltimore and Washington Railroad Company, Ap¬ 
pellee in No. 2826, and Appellant in No. 2827, and by the 
Washington Terminal Company, Appellee in No. 2825, 
that a single Transcript of Record and Bill of Exceptions 
should be filed and used in this Court in these three appeals, 
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and it being ordered that these three causes be argued and 
heard together, and the Statement of Facts presented in 
brief of Appellant in 2825 and in 2827 being extended and 
fairly exhaustive, a very short additional Statement will 
now be made on behalf of Appellee herein, the Washington 
Terminal Company, and to cover, and direct the attention 
of the Court to, certain testimony and facts especially perti¬ 
nent to the position and defense of this Appellee. 

FIRST. 

The Record shows conclusively: 

A. 

That the permit to build the tunnel in question (as au¬ 
thorized and required by the Acts of Congress of 1901 and 
1903, referred to and set out in said briefs) was issued by 
the Commissioners of the District of Columbia to the 
Philadelphia, Baltimore and Washington Railway Company 
alone. 


B. 

That the plans for the construction of the tunnel were 
submitted by this Railway Company alone, and were ap¬ 
proved by the Commissioners of the District of Columbia, 
the Superintendent of the Library of Congress and the 
Secretary of War, also in compliance with the provisions 
and requirements of said Acts. 

C. 

That the tunnel was actually constructed by the New 
York Continental Jewell Filtration Company under the 
terms of a contract entered into between it and the P., B. 
& W. Railway Company alone. 
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D. 

That the permit for construction issued by the Commis¬ 
sioners of the District of Columbia to the P., B. & W. Rail¬ 
way Company required this Company to assume responsi¬ 
bility for all expense and damage to person or property, 
directly or indirectly resulting from, due to, or connected 
with the construction, maintenance or operation of the work, 
whether done by the Railway Company or others in con¬ 
nection with it. 

E. 

That the tunnel was completed in 1906, and trains began 
passing through it in 1907, and that under an agreement of 
date October 24, 1907, between the Philadelphia, Baltimore 
and Washington Railway Company, Baltimore and Ohio 
Railroad Company, Washington Terminal Company, South¬ 
ern Railway Company, Chesapeake and Ohio Railway 
Company, and the Washington Southern Railway Com¬ 
pany, this Appellee herein, the Washington Terminal Com¬ 
pany, was to operate and maintain said tunnel, and that it 
has so done since said date. 

F. 

That the passing of trains through the tunnel caused no 
vibration of the tunnel, and that there has been no settle¬ 
ment of the tunnel following and after construction. 

G. 

There is no testimony showing, or tending to show, that 
the tunnel itself has not been maintained in perfect condi¬ 
tion, and no such claim is made; and no testimony show¬ 
ing, or tending to show, that the use and operation of the 
tunnel have caused in any degree or to any extent the set- 
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tling of the earth above the tunnel and under First Street, 
and thereby damage come to the Washington Railway and 
Electric Company, Appellant here and plaintiff below. 

H. 

The declaration (Rec., p. 4) charges the four defen¬ 
dants therein named (and including appellee) with negli¬ 
gently, unskilfully, wrongfully and unlawfully digging, ex¬ 
cavating and constructing this tunnel, and with maintain¬ 
ing, using and operating it negligently, unskilfully, wrong¬ 
fully and unlawfully. 

When motion was made by counsel for the Terminal 
Company for a directed verdict in its favor, counsel for 
plaintiff, now appellant, objected solely “on the ground 
that the evidence tended to show that the said railroad tun¬ 
nel in controversy had been and was maintained and oper¬ 
ated by the said defendant, and that it was therefore liable 
to the plaintiff in this action” (Rec., p. 45). 

I. 

The Record shows that the tunnel has a base, side walls 
and floor of concrete; that the masonry arches or roof were 
of vitrified brick, backed with concrete; that there was con¬ 
crete between the two brick arches; that over the masonry 
arches there was a felt and bituminous compound, with a 
brick protection over the felt, which constituted the water¬ 
proofing (Rec., pp. 32, 33); that the height of the tunnel 
is 25 feet, this including the distance to the top or outside 
of the masonry constituting what might be termed the roof 
of the tunnel, and that its width is 50 feet (Rec., pp. 18, 19). 
This construction so described constitutes the tunnel. This 
was what was built, this masonry structure; and the mode 
and method of construction are not a part of the tunnel 
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or a part of what appellee occupies and operates. Poling 
boards and other timber construction (all outside of the 
masonry and used only for construction purposes) and 
tamped earth and voids are not a part of the tunnel, and 
this defendant has never had possession of them, nor used 
them, nor has it ever agreed to maintain them. 

SECOND. 

POINT TO BE ARGUED. 

The Motion for a Directed Verdict in Favor of Appellee, 
Washington Terminal Company, Was Properly 
Granted, and this Irrespective of the Question 
Whether There Was Negligence or Not in the Con¬ 
struction of the Tunnel by the P., B. & W. R. R. 
Company. 

Our position and proposition are that there can be no 
recovery by appellant (plaintiff below and hereinafter called 
plaintiff) as against the Washington Terminal Company 
(defendant below and hereinafter called defendant), be¬ 
cause the record discloses no evidence showing any hurt, 
damage or loss coming and accruing to plaintiff because of 
any act of this defendant. 

The declaration (Rec., pp. 4, 5) charges that the defen¬ 
dant Terminal Company and its three co-defendants, by 
negligent, unskilful, wrongful and unlawful digging, exca¬ 
vation, construction, maintenance, operation and use (all 
connected with the tunnel), undermined, impaired, 
destroyed and caused to sink, cave in, break away, crack 
and recede from their normal position, the tracks, conduits, 
etc., of plaintiff in First Street, and all to the damage of 
plaintiff in the sum of $50,000. 

The testimony fails absolutely to show that, by reason of 
any act of this defendant, First Street and the trackage of 
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plaintiff have sunk or receded a hair’s breadth, and this 
defendant can not be held accountable to plaintiff for in¬ 
juries which do not naturally or directly proceed from its 
own act. 


ARGUMENT. 

A. 

Counsel for plaintiff opens his argument at page 18 of 
his brief with this statement: 


The theory upon which the trial court instructed 
the jury to return a verdict for the Washington Term¬ 
inal Company was that that Company, having taken 
no part in the construction of the tunnel, was not liable 
for negligence in its construction, and that upon this 
ground alone, namely, that of negligence, could the 
appellant be entitled to recover.” 

We do not understand this to be the ground of the 
Court s action in ordering a directed verdict for defendant 
At pages 19 and 20 of his brief, and referring to the 
action of the trial court in overruling a motion for a directed 
verdict made by this defendant at the close of plaintiff’s 

testimony, and leaving the printed record, appellant’s coun- 
sel says: 

“The following extract from the stenographic re- 
port of the language of the trial court when the motion 
to dismiss as to the Washington Terminal Company 
was originally under consideration by it. it is respect¬ 
fully submitted, represents the law of the case more 
correctly than its ultimate ruling upon the point : 

“ T think there is evidence to go to the jury as 
to the liability of the Terminal Company under 
the contract, and also upon the broad principle of 




law that one who takes possession agrees to main¬ 
tain the premises, and, if the premises constitute 
a nuisance, he becomes liable for the damage 
which comes from its location. I think that is a 
question which is debatable enough to leave the 
matter to go to the jury, and, therefore, I will 
overrule the motion so far as the Terminal Com¬ 
pany is concerned.’ (Stenographic Report, p. 
564-‘d.’)” 

Following the example set, we take the liberty of quoting 
from the same stenographic report (Volume 16, pp. 1914, 
1915), when again the motion was made for a directed 
verdict by the Terminal Company at the conclusion of all 
the testimony and of the long argument in connection with 
the prayers offered: 

“Mr. Yerkes: Will your Honor kindly restate the 
question he had in mind? 

The Court: Yes; while there is no evidence in this 
case that, in the strict operation of the tunnel there 
has been anything done by the Terminal Company 
which contributed to the settling of the street, yet this 
is the thought I had in mind, that being in possession 
and control of the structure, which, according to Mr. 
Darlington’s theory, inevitably resulted in the depres¬ 
sion of the street, whether their continued possession 
and operation of it did not make them liable. It is a 
doubtful question in my mind. 

Mr. Yerkes: Is it not also his theory that the condi¬ 
tion is the result of the original construction? 

The Court: Yes; and, as far as the evidence is con¬ 
cerned, the evidence is undisputed that the tunnel is 
being operated without vibration, and there is nothing 
connecting them with the depression of the street, ex¬ 
cept the mere possession of the tunnel. 

Mr. Darlington: May I suggest one thing? There 
is very considerable evidence in the case showing that 
the whole trouble could be obviated by grouting the 
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backfill. If the Terminal Company can obviate this 
difficulty, and is not doing it, they are liable. I am 
frank to say the liability of the Terminal Company 
would depend on that, whether the maintenance of the 
tunnel in that ungrouted condition was or was not 
negligent.” 

It was after this statement by the court and counsel that 
the motion for a directed verdict was sustained; and sus¬ 
tained, as counsel for the Terminal Company assumed, upon 
the ground, as stated by the court, that there was nothing 
in the record connecting the Terminal Company with the 
depression of the street and consequent injury to plaintiff 
except the mere possession of the tunnel, and this possession 
had not been shown to in any way cause or add to the sub¬ 
sidence and depression of the street and plaintiff’s trackage. 

B. 

In his argument, under sub-title (a), page 18, counsel for 
appellant insists that under the Act of February 28, 1903, 
Vol. 32, United States Statutes at Large, pp. 909, 918, both 
the P., B. & W. R. R. Company and this defendant were 
required to locate, construct, maintain and operate the tun¬ 
nel, and that because defendant permitted the P., B. & W. 
R. R. Company to proceed alone and construct the tunnel, 
defendant can not be relieved from the obligation expressly 
imposed upon it by the act in that regard, namely, to con¬ 
struct. 

The portions of that act to be considered in connection 
with this argument of appellant are as follows: 

“Be it enacted by the Senate and House of Repre¬ 
sentatives of the United States of America, in Con¬ 
gress assembled. That the Philadelphia, Baltimore and 
Washington Railroad Company (a corporation duly 
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I created by consolidation and merger of the Philadel¬ 

phia, Wilmington and Baltimore Railroad Company 
and the Baltimore and Potomac Railroad Company, 
their respective capital stocks, railroads, properties and 
franchises), or the terminal company provided for in 
section ten of the Act of Congress approved February 
twelfth, nineteen hundred and one, entitled, ‘An Act 
to provide for eliminating certain grade crossings of 
railroads in the District of Columbia, to require and 
authorize the construction of new terminals and tracks 
for the Baltimore and Ohio Railroad Company in the 
city of Washington, and for other purposes,’ be, and 
each of them is hereby, authorized and required to 
locate, construct, maintain and operate a double-track 
railroad, commencing, etc.” (and including that por¬ 
tion under First Street where the tunnel was built). 

Also these words: 

“If, however, the Philadelphia, Baltimore and 
Washington Railroad Company shall deem it expe¬ 
dient or advisable, and shall so elect, that the whole or 
any portion of the railroad hereby authorized south of 
the point hereinbefore designated, on the north line of 
Montana avenue, should be constructed and owned 
by said terminal company, then and thereupon the said 
Philadelphia, Baltimore and Washington Railroad 
Company shall acquire, by purchase, from the said 
Baltimore and Ohio Railroad Company one-half of 
the whole then issued capital stock of the terminal 
company, and be entitled to subscribe for and acquire 
equally with said Baltimore and Ohio Railroad Com¬ 
pany all thereafter issued stock of said terminal com¬ 
pany; and, upon such election said terminal company 
shall have as full power and authority to locate, con¬ 
struct, maintain, and operate said line of railroad as it 
is possessed of with reference to the other works, 
specified in this Act, to be constructed by it, or which 
it is authorized to construct under the said Act relating 
to the Baltimore and Ohio Railroad Company, ap¬ 
proved February twelfth, nineteen hundred and one.” 
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Counsel for appellant seems to argue that both the Term¬ 
inal Company and the P., B. & W. were by this act required 
to construct a tunnel. If this be true, then the act provides 
for the construction and operation not of one double-track 
railroad, but of two, and therefore not of one double-track 
tunnel, but of two—four tracks and a four-track tunnel. 
This is unthinkable. 

The statute evidently lays upon either of these companies 
the duty of doing this required work. First, the duty is 
devolved upon the P., B. & W. R. R. Company, with like 
authority in the Terminal Company should the P., B. & W. 
R. R. Company acquire one-half of the capital stock of the 
Terminal Company. It was only after such acquisition by 
the P., B. & W. that any power and authority came to the 
Terminal Company to build, and the act simply authorizes 
either of them to do the required construction. 

But even if counsel for appellant be correct, and the Ter¬ 
minal Company, in allowing the P., B. & W. R. R. Com¬ 
pany to construct this tunnel, has failed to obey the man¬ 
date of Congress, does it lie in the mouth of anyone to 
complain except the Congress itself, whose mandate has 
been disobeyed? 

Does counsel present the argument that in this case the 
defendant Terminal Company is responsible to plaintiff for 
injuries charged to have followed alleged improper and 
negligent construction on the part of the P., B. & W. R. R. 
Company because Congress required the Terminal Com¬ 
pany to make this construction and it failed or refused to 
obey the command? 

If the Terminal Company has failed to obey the man¬ 
date of the Federal Congress, its charter may be subject 
to forfeiture, but we are not aware of any principle of law 
which would make it responsible for damages following 
alleged action of the P., B. & W. R. R. Company in con¬ 
nection with this construction. 
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However, the absolute right, and more than that, the 
duty of the P., B. & W. R. R. Company to build the tunnel 
has been recognized by this Court. In P., B. & W. R. R. 
Company vs. Karr, 38 App., D. C., 193, a case quoted from 
freely in appellant’s brief, the court in its statement of facts 
at page 195, says: 

“Defendant company was ‘authorized and required’ 
by the act of Congress of February 28, 1903 (32 Stat¬ 
utes at Large, 909, chapter 856), to construct a tunnel 
under the west side of First Street, immediately adja¬ 
cent to house No. 54,” 

and in the body of the opinion, and at page 197, the court 
said : 


“In this instance defendant acquired the right from 
Congress to construct the tunnel. The grant to defen¬ 
dant was a personal one.” 

This language of the Court is full and complete answer 
to the closing paragraph of sub-section (a), page 18, of 
appellant’s brief, as follows: 

“The fact that it permitted the Philadelphia, Balti¬ 
more and Washington Railroad Company to proceed, 
alone, to construct the tunnel, can not, we submit, oper¬ 
ate to relieve the Terminal Company of its obligation, 
expressly imposed upon it by the Act in that regard?” 

C. 

Continuing his argument, counsel for appellant says, at 
pages 18 and 19, sub-section (b) : 


“In the second place, it is elementary that he who 
maintains a nuisance is equally liable with the author 
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of it to those who suffer damage therefrom. Staple 
vs. Spring, 10 Mass., 72, 73-4, et passim " 

Denying that the tunnel is a nuisance, and denying that 
appellee maintains a nuisance, we ask full consideration of 
the case of Staple vs. Spring, supra, decided in 1813, which 
is the only authority cited to maintain the position of ap¬ 
pellant that he who maintains a nuisance is equally liable 
with the author of it. 

The plaintiff Staple alleged that he was the owner of a 
described tract of land, and that in the year 1794, Spring 
and one other of the respondents erected a mill dam to the 
height of some six feet, for the purpose of working certain 
saw mills, whereby water was caused to flow back upon 
plaintiff s land, and that the mills are now owned by the 
respondents, who continue the same dam and mills to" the 
injury of plaintiff. Two of the respondents or defendants 
erected the dam, were the authors of the nuisance, and con¬ 
tinued as joint owners and users of same until the bringing 
of the suit, though we assume that others named as respon¬ 
dents had become interested with Spring and the other 
respondent (who aided in erecting the mill dam), before 

the suit was filed. The court, at page 73, used this lan¬ 
guage: 


An action of the case lies against him who erects 
a nuisance, and against him who continues a nuisance 
erected by another. * * * In short, the continu¬ 

ance, and every use of that which is in its erection and 
use a nuisance, is a new nuisance, for which the party 
injured has a remedy for his damages/' 

In the comparatively recent case of the Philadelphia and 
Reading Railroad Company vs. Smith, 64 Fed. Rep., page 
679, and decided in 1894, opinion by Circuit Judge Dallas, 
of the Circuit Court of Appeals of the Third Circuit, the 
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meaning of the words “who continues a nuisance” is fully 
discussed. At page 684 the court analyzes the decision in 

Canal Company vs. Ryerson, 27 N. J. L., 457 (1859), and 
says: 

In Canal, etc., Co. vs. Ryerson, the action was 
brought for damage done to the plaintiff’s land by 
the defendant s use of, and omission to repair, certain 
works of its canal, for the creation of which it was 
not responsible; and in a single sentence of the opinion 
of the court we have the substance of the utmost which 
it contains to give color to the view which the appellee 
asks us to take of it as a whole. That sentence is, 'An 
action may be maintained against a party who contin¬ 
ues a nuisance erected by another, without a request 
to abate it ; and the question which confronts us is, 
what is the precise thought intended to be expressed 
by this^ inexplicit language ? In what sense were the 
words 'continues a nuisance’ used; or, to put it differ- 
ently, what was in mind as constituting a continuance 
of a nuisance? * * * If it was intended to affirm 

that any use whatever of a structure which had been 
wrongfully erected amounts to a continuance of the 
wrong, even though the acts of user are not themselves 
injurious, and do not newly cause or add to the original 
injury, then indeed this opinion would conflict with the 
uniform current of authority. But \xz do not think 
that it is fairly subject to such interpretation. It con¬ 
tains this defining language: 

Whether there be in fact a continuance of 
the nuisance by the defendant is a question of evi¬ 
dence. If the defendant, by any active partici¬ 
pation of his, assent to the wrong, * * * he 

continues the nuisance/ 

There must be assent to the wrong, and to establish 
this there must be evidence of active participation in 
the wrong. Use of the thing complained of, for a pur¬ 
pose entirely apart from the hurt it occasions, is not 
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enough. Such a use is, with respect to the injury, 
passive, and not active. It involves no participation 
in, no adoption or partaking of, the wrong committed 
by the creator of the injurious thing.” 

Admitting simply for the sake of the argument and not as 
a fact, that the plan and mode of construction used by the 
P., B. & W. R. R. Company causes the subsidence of First 
Street and consequent injury to plaintiff, as charged by 
plaintiff, the record is conclusive that the using of the tun¬ 
nel by this defendant does not work injury to the plaintiff, 
and does not add to the original injury, and involves no 
participation in, no adoption or partaking of, any wrong that 
may have been committed by the builder. 

The use of the tunnel with respect to the injury com¬ 
plained of is passive and not active, and involves no parti¬ 
cipation in and no adoption or partaking of any alleged 
wrong committed by the builder of the tunnel. 

If this tunnel had been left absolutely unused, without 
the passage of a train through it from the day completed 
by the New York Continental Jewell Filtration Company 
and turned over by it to the P., B. & W. R. R. Company, 
the conditions of back-fill,” timbers, etc., would have been, 
under this record, absolutely the same as they are now after 
its operation and use for train service by defendant. 

If use and maintenance by defendant have brought no 
added hurt and damage to plaintiff, where the legal basis 
for recovery as against defendant? 

The lessor or grantee who continues to operate and use, 
as renter or purchaser, a slaughter house which was and 
is a nuisance by reason of bad odors, etc., produced through 
use and operation, adds to the hurt and damage of adjacent 
property owners by each day’s operation. The nuisance is 
continued, and liability moves pari passu with the continu¬ 
ance because of the continuing hurt and damage following 
the activities of the lessor or grantee. 




The slaughter house nuisance could be abated by court 
orders directing its non-use for such purposes, but if you 
stop train service in the tunnel, would any benefit come 
thereby to plaintiff under the facts proven in this record? 
Would the subsidence be decreased? 

In the case of a foul ditch or pool which has become a 
nuisance, the nuisance is abated by draining the pool or 
ditch or filling them with fresh earth; but if this tunnel 
were filled with concrete, there would be no fuller support 
given to the overlying structures and earth strata than is 
gi\en by the unbroken arch of masonry now constituting 
the roof of the tunnel, and supporting perfectly the thirty 
feet of back-fill, timbers and earth between this masonry 
and the surface of First Street. If this roof had been al¬ 
lowed by the Terminal Company to break and fall in, thus 
making an opening for the passage of earth from the upper 
strata, or from the back-fill, then there would be ground 
of complaint. 

Counsel for appellant says, at page 20 of his brief, “that 
the condition was one which could have been and can be 
remedied at any time by grouting the back-fill.” 

Accept simply for argument’s sake this statement as cor¬ 
rect, is the Terminal Company responsible for the original 
condition of the back-fill, or for its present condition? The 
back-fill is not in its possession; it has never seen it. The 
great roof of the tunnel, which is the limit of defendant’s 
occupation, stretches between it and this back-fill. It never 
agreed to maintain anything but the tunnel itself, and the 
back-fill, poling boards, segmental arches, etc., are no more 
a part of the structure it has possession of and operates than 
the tracks of plaintiff on First Street. The poling boards, 
crown bars, segmental arches, back-fill, voids, whether few 
or many, all the strata of earth under First Street, the bed 
of this street and the tracks of plaintiff could be removed, 
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carted away and sunk in the Potomac River, leaving the 
vaulted sky alone above the tunnel, and its use, operation 
and maintenance by defendant would be in no way affected. 
This would simply be the tunnel constructed in open cut, 
which is the exact type and character of constructions in 
other portions of the same tunnel. 

Under the authorities defendant is not liable beyond the 
extent of the wrong which he has committed, nor for in¬ 
juries which other parties have produced, and is not respon¬ 
sible for results except such as are natural, proximate and 
direct, nor can he be held accountable for effects which do 
not naturally or directly proceed from his own acts. The 
act of the Terminal Company in operation is an act sep¬ 
arate, and independent of construction. 

State vs. Rankin, 3 S. Car. (n. s.), 438. 

Chipman vs. Palmer, 77 N. Y., Rep., 51. 

Keys vs. Gold Co., 53 Cal., 724. 

D. 

Continuing the argument in sub-section (b), at page 19 
of appellant’s brief, counsel says: 

Its (the Terminal Company) Chief Engineer wrote 
appellant’s Superintendent Fuller, under date of May 
15, 1911, that neither the Pennsylvania nor the Phila¬ 
delphia, Baltimore and Washington Railroad Com¬ 
pany had any duty or obligation to maintain any por¬ 
tion of the tunnel, on the ground that the Washington 
Terminal Company held from the Government the 
right for the construction of that tunnel and was vested 
with title thereto.” 


The record shows, at page 32, that A. C. Shand, who 
wrote the letter of May 15, 1911, referred to (Rec., p. 26), 
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was likewise chief engineer of the Pennsylvania Railroad 
Company and the P„ B. & W. R. R. Company, and the 
record as made by plaintiff itself shows that the right to 
construct this tunnel, the permit from the Commissioners 
of the District of Columbia, was issued to the P., B. & W. 
R. R. Company alone. The error of this chief engineer! 
seemingly relied upon in appellant’s brief, was clearly 
shown by testimony introduced by appellant. 

Following, at page 20, appellant’s brief seems to admit 

that there has been no failure on the part of this defendant, 

so far as maintenance of the tunnel itself is concerned, for 
it says, 


Taking this testimony as true, in accordance with 
the rule governing the question in the case of a directed 
verdict, even if there were conflicting evidence in the 
case upon the point, the Washington Terminal Com¬ 
pany maintained and operated the tunnel throughout 

in so defective a 

condition of construction as to cause the damage com¬ 
plained of,” 

The construction of the tunnel was completed before its 
operation was begun, and the defective condition of con¬ 
struction must and only can apply to the method of construc¬ 
tion adopted by the P., B. & W. R. R. Company, and the 
effects of the plan and design used as shown in the back¬ 
fill and timber construction, for all of which this defendant 
can not be held liable. 

Appellant, in support of its contention that in actions 
for damages occasioned by the maintenance of a nuisance 
the question of negligence is not involved, cites Stokes vs. 
Pa. R. R. Co., 214 Pa. St., 415, 419 (appellant’s brief, page 
20). In this case the plaintiff Stokes was the lessee of sixty 
acres of land in the City of Philadelphia, bounded on the 
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west by the roadbed and tracks of the Pennsylvania Rail¬ 
road Company, defendant. Plaintiff alleged that immedi- 
atelv after leasing this land, he went to large expense in 
fertilizing the ground for farming and pasturing purposes. 
1 hat defendant erected along the west side of the property 
a tower house, where automatic signals were operated, and 
through the negligence and carelessness of the defendant 
and its servants, certain vitriol, acids and other deleterious 
matter had been permitted to flow from said tower house 
into and upon the ground of plaintiff. That by reason of 
the defendant’s wantonly and wilfully allowing these acids 
and other deleterious matter to flow upon his lands, a por¬ 
tion of them were rendered absolutely useless, and that cer¬ 
tain of his stock had become poisoned and died as a result 
of eating grass grown upon this portion of his farm, and 
that this condition had existed for some six years. That 
the status thus created and maintained by defendant was 
a nuisance. Plaintiff testified that he had seen persons 
employed in or about the tower house, discharging the con¬ 
tents of large jars or vessels, containing as much as two 
gallons of materials, used in connection with the batteries 
in the tower house, upon his land. That sometimes 
the jars were carried over and upon his land and there 
discharged; sometimes they were emptied across the fence, 
and that these acts were constantly repeated, over his pro¬ 
testations, and had become habitual. Another witness testi¬ 
fied that he had frequently seen the tower house employees 
emptying these vessels upon defendant’s grounds. Evidence 
was offered as to the injuries sustained. The plaintiff 
charged the defendant with maintaining a nuisance by these 
acts. The court, among other things, said: 

The questions in the case were i First, were the 
continuous hurtful acts complained of committed? 
And, second, if so, to what extent did they injure plain- 




tiff’s property with respect to its reasonable use? 

* That the acts testified to, if committed, would 
constitute a nuisance, requires no discussion.” 

t seems clear that no proof of negligence was necessary, 
or really had any part in this case, for, as the court said! 
that the acts testified to, if committed, would constitute a 
nuisance, requires no discussion.” The defendant railroad 
openly, wantonly, for a period of six years, and over con¬ 
tinued protest of plaintiff, deposited on his lands fluids and 
substances that destroyed their fertility and poisoned his 
grass. When such acts are shown, the question of negli¬ 
gence is not involved. We see no analogy between the in¬ 
stant case and the one cited. 

E. 

Although no testimony was introduced in chief tending 
to show that the depression of, and injury to, plaintiff’s 
trackage was caused by possession and use of the tunnel 
property by defendant, or by the operation of trains through 
the tunnel, or by failure to maintain it in proper and per¬ 
fect condition, yet defendant offered testimony showing con¬ 
clusively that there had been no settlement of the tunnel 
following construction, which settlement, of course, would 
have added to the sinking of First Street, and that there was 
absolutely no vibration in the tunnel when trains passed 
through it, though vibration was noticed in the Government 
pipe tunnel from the passage of street cars on First Street 
over both tunnels. Nor was any vibration noticed in the 
pipe tunnel while trains were passing through the railroad 
tunnel. 

We quote from record, page 37: 

“Defendants’ testimony further showed that from 
careful observation and experiments made in the pipe 




tunnel, the passage of street cars on First Street, over 
the tunnel, was accompanied by evidences of vibration, 
while the passage of trains through the railroad tunnel 
produced no vibration observable in the pipe tunnel; 
and, further, that careful observation and experiments 
made in the railroad tunnel itself showed that the pas¬ 
sage of railway trains through that tunnel caused no 
\ ibration in this tunnel, and that there had been no 
settlement of the railroad tunnel following and after 
its construction.” 

The massive concrete and brick structure called and con¬ 
stituting the tunnel is absolutely without vibration, and 
therefore no movement could be communicated to the earth 
above it, following the passing of trains through it, because 
there must be vibration in the tunnel structure before there 
can be vibration communicated to the earth above the tunnel 
structure. 

We submit that the directed verdict in favor of the Ter¬ 
minal Company was well grounded and correct, and respect¬ 
fully ask that the judgment below in its favor be affirmed. 

George E. Hamilton, 

John J. Hamilton, 

John W. Yerkes, 

Attorneys for Appellee. 














